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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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COURT DECISION 


ELROY COOPERATIVE Co. v. ORVILLE FREEMAN, Secretary of Agri- 
culture. Decided January 20, 1967. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WISCONSIN 


ORDER 
DOYLE, District Judge 


Plaintiff is a Wisconsin cooperative. Since April 1966 about 
fifty Wisconsin farmers through the Elroy Cooperative Co. have 
been shipping their milk from their farms to a milk handler lo- 
cated at Athens, Ohio. This handler, Fairmont Foods, is located 
in and regulated under the Tri-State Marketing Order. 7 C.F.R. 
§§ 1005.1-.95. Pursuant to this milk marketing regulation Fair- 
mont paid Elroy the Tri-State uniform or blend price for the milk 
delivered by Elroy to the Athens plant. 


On November 1, 1966, the Secretary of Agriculture, defendant 
herein, after a hearing at which this plaintiff’s interests were 
represented, issued amendments to the Tri-State milk marketing 
regulations. As applied to the present plaintiff, one amendment 
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required Fairmont to treat a reload point near Madison, Wisconsin, 
which had been used in moving milk to Athens, as a pricing point. 
A second amendment imposed a sequential assignment system 
upon the handler, Fairmont, the practical effect of which was to 
require the Elroy milk to be dealt with as imported milk for Class 
II use. 


Plaintiff attacks said amendments. It seeks both a preliminary 
and a permanent injunction to prevent the Secretary of Agri- 
culture from enforcing the November 1 amendments to the extent 
that they apply to plaintiff’s milk. 


It is the opinion of this court that this request must be denied 
and that this case must be dismissed for lack of jurisdiction, since 
the plaintiff does not have standing to object to the operation of 
the November 1 amendments. 


The Agricultural Marketing Agreement Act of 1937, 7 U.S.C. 
§§ 601-674 provides that no order issued thereunder shall be ap- 
plicable to producers. 7 U.S.C. § 608c(13)(B). The orders apply 
only to handlers. Provision is made in the Act for review of ad- 
ministrative decisions on petition by the handlers affected by 
them. 7 U.S.C. § 608c(15). Although many orders applicable to 
handlers have an obvious indirect effect upon the producers, this 
effect is indirect, and producers, generally, have no standing in 
court to attack administrative orders. 


In Stark v. Wickard, 321 U.S. 288 (1944), the Supreme Court 
carved out an exception to the general proposition that producers 
have no standing in court to attack orders under the Act. The 
exception was carefully stated to apply to a particular situation. 
The court found that the effect of the challenged order was di- 
rectly to reduce the shares of the petitioning producers in a pro- 
ducers’ settlement fund. 


“It is because every dollar of deduction comes from the pro- 
ducer that he may challenge the use of the fund. The peti- 
tioners’ complaint is not that their blended price is too low, 
but that the blended price has been reduced by a misapplica- 
tion of money deducted from the producers’ minimum price.” 
288 U.S. at 308-09. 


In a vigorous dissent, Justice Frankfurter objected to the crea- 
tion of this exception to the no-standing doctrine. The effect of 
many subsequent decisions in which producers have been denied 
standing in court to attack an administrative order under the Act 
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has been to limit closely the exception defined in Stark v. Wickard. 
See Benson v. Schofield, 236 F. 2d 719, 723 (D.C. Cir. 1956), 
cert. denied, 352 U.S. 976 (1957) ; United Milk Producers of New 
Jersey v. Benson, 225 F. 2d 527 (D.C. Cir. 1955); Marietti v. 
Freeman, 23 Agri. Dec. 1311, 1315 (D.R.I. 1964); Calhoun v. 
Freeman, 316 F. 2d 386 (D.C. Cir. 1963) ; Gudgel v. Iverson, 87 
F. Supp. 834 (W.D. Ky. 1949). In Pearce v. Freeman, 238 F. 
Supp. 947, 955 (E.D. La. 1965), the State of Louisiana (obviously 
not a producer) was accorded standing, but the court expressed 
misgivings. In Blair v. Freeman, No. 19,801, D.C. Cir., Nov. 18, 
1966, producers were granted standing, but the court was per- 
suaded that the order attacked had the same effect in directly re- 
ducing plaintiffs’ shares in the producers’ settlement fund as had 
the order attacked in Stark v. Wickard. 


In the case at bar the November 1 amendments are not at- 
tacked because they result in a pro tanto reduction in the amount 
actually received by the plaintiff producer from the producer 
settlement fund. Plaintiff, both before and after the November 
1 amendments, has been participating on a par with all other 
farmers who sell milk to Tri-State handlers in so far as distribu- 
tion of the producer settlement fund is concerned. 


One result of the November 1 amendments has been to place 
economic requirements upon Fairmont relative to the Elroy milk 
such that Fairmont cannot afford to buy Elroy milk shipped 
through a Wisconsin reload point. Fairmont is now unwilling, for 
economic reasons, to buy milk through Elroy’s Wisconsin reload 
point; Elroy does not contend that the price it would receive 
if such sales were to continue would be too low because of the 
method of distribution of the producer settlement fund by the 
market administrator. Thus the November 1 amendments placed 
an economic restriction on Fairmont’s ability to buy plaintiff’s 
milk; it did not effect a diversion from Elroy of moneys contained 
in the producer settlement fund. 


An alternative result of the November 1 amendments has been 
to force Elroy to refrain from using its Wisconsin reload point, 
and to use a less efficient and more expensive method of transport- 
ing milk if it wishes to continue to sell milk to Fairmont in Ohio. 
Even if we should assume that this will exclude Elroy milk from 
the Tri-State market, however, it does not appear that this alleged 
improper trade barrier is erected by virtue of any method of 
distribution from the producer settlement fund. Elroy does not 
contend that when it ships milk to Athens without using the reload 
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point, the blend price it receives is too low because of the method 
of distribution from the producer settlement fund. 


Therefore, we conclude and hold that the amendments under 
attack differ from the order attacked in Stark v. Wickard, and 
that the interest of a producer in the subject matter of these 
amendments is not sufficiently direct to accord it standing in 
court to challenge the amendments. 


Even if this court is in error in denying standing to the plain- 
tiff, it does not appear that a preliminary injunction should issue. 
It appears that the effect of the Elroy milk shipments prior to the 
November 1 amendments was to lower the blend price paid to 
producers in the Tri-State area by handlers regulated under the 
Tri-State order. A return to this situation, as would result if this 
temporary injunction issued, would mean that about 1,600 farmers 
in the Tri-State area would suffer an irreparable economic loss. 
Although plaintiff is damaged if no injunction is issued, this court 
is not free casually to choose which of two sets of farmers should 
bear an economic loss pending the result of this litigation. That 
substantial irreparable damage to others will result is a significant 
factor suggesting refusal to issue a temporary injunction. See 
Virginia Petroleum Jobbers Ass’n v. Federal Power Comm’n, 259 
F. 2d 921, 925 (D.C. Cir. 1958). 


Further, plaintiff has not shown that it would probably prevail 
on the merits in this action. Substantial case law upholds the 
operation of various location differentials and sequential assign- 
ment systems. See e.g., Bailey Farm Dairy Co. v. Jones, 61 F. 
Supp. 209 (E.D. Mo. 1945), aff’d sub nom. Bailey Farm Dairy 
Co. v. Anderson, 157 F. 2d 87 (8th Cir. 1946), cert. denied, 329 
U.S. 788 (1946). However the recent case of Lehigh Valley Co- 
operative Farmers, Inc. v. United States, 370 U.S. 76 (1962), 
sheds doubt upon all previous decisions relating to milk marketing 
regulations. Indeed this court agrees with Justice Black’s char- 
acterization of the majority opinion as “raising clouds of con- 
fusion and uncertainty as to the validity of many [milk marketing 
regulations] ....” Lehigh Valley Cooperative Farmers, Inc. v. 
United States, 370 U.S. 76, 101 (1962) (Black, J., dissenting). 
It appears reasonable that Lehigh should be narrowly applied. 
See, e.g., Sterling Davis Dairy v. Freeman, 253 F. Supp. 80, 87 
(1965). Because of uncertainty as to Lehigh’s proper scope, this 
court is not persuaded that plaintiff will probably prevail in the 
present case. 
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This action is hereby dismissed for lack of standing in plaintiff 
to maintain it. 


Entered this 20th day of January, 1967. 


COURT DECISION 


UNITED STATES v. SUNNY HILL FARMS DAIRY COMPANY, INC. 
Decided May 31, 1966. 


IN THE UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MISSOURI 


MEMORANDUM OPINION 
HARPER, District Judge 


This action was brought by the United States pursuant to the 
provisions of Section 8(a) (6), Agricultural Marketing Agreement 
Act of 1937, as amended (7 USCA 601, et seq.). The suit was 
brought to enforce compliance with Order No. 97 regulating the 
handling of milk in the Memphis, Tennessee, area. The defendant, 
a Missouri corporation, operated at Cape Girardeau, Missouri. 


A partial disposition of the case was made by Judge Meredith 
on December 7, 1965. That disposition denied plaintiff’s prayer 
for temporary injunction, denied the motion of plaintiff to strike 
defendant’s defense, and denied the motions of both parties for 
summary judgment. 


The exhibits, Federal orders regulating the handling of milk, 
and the testimony, disclose that since the early part of March, 
1964, the defendant has been selling milk in the Memphis market 
area. The plaintiff claims that the defendant is indebted to the 
Market Administrator in the sum of $53,058.69, plus administra- 
tive expenses of $5,659.44, which sums plaintiff claims are the 
amounts due under the provisions of the Memphis Market Order 


No. 97 from March 1, 1964, to February 1, 1965. 


The defendant contends that the Memphis Order No. 97 creates 
a trade barrier which is prohibited under the terms of 8(c) (5) (G) 
of the Act (7 USCA 608(c) (5) (G)), which defense the plaintiff 
contends cannot be raised. 


The defendant, a dairy company, operates primarily in the 
Southeast Missouri area. Most of defendant’s business is trans- 
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acted in the area of Cape Girardeau, but it does some business 


in St. Louis, and during the period in question approximately 
15% of its business was in Memphis. Prior to February 1, 1965, 
the defendant was not in a milk marketing area established by the 
Department of Agriculture. On June 4, 1962, the defendant peti- 
tioned the Secretary of Agriculture to extend the St. Louis milk 


market area to include its operation in the Cape Girardeau area. 


One year later, in June of 1963, the Secretary held his hearings on 
the petition. Ten months later, in March of 1964, the defendant, 
having received no decision from the Secretary regarding its peti- 


tion began to sell milk in the Memphis area. Under the terms of the 


Memphis order (Order No. 97), once the defendant has brought 


more than 5% of its total production into the Memphis market 
area, it is required to pay to the Administrator a certain fee for 


each one hundred weight of milk produced, absent being subject 


to the regulations of another marketing area. The price of milk in 


the St. Louis market area was thirty to forty cents per hundred 
weight less than in the Memphis market area, and the defendant 
was paying approximately 15¢ per hundred weight above the 


price paid in the St. Louis market area. Had the defendant been 


in the St. Louis market area at the time the milk was sold in 


Memphis, since it was not selling more than 50% of its total pro- 
duction in the Memphis market, it would not have been subject 


to Order No. 97. 


Upon the basis of the testimony introduced at the hearing in 


June of 1963, previously referred to, the Deputy Administrator 
of the Regulatory Program of the Department of Agriculture on 
May 15, 1964, filed with the Hearing Clerk his recommended de- 


cision, containing notice of opportunity to file written exceptions 


thereto. In this recommended decision the Deputy Administrator 
placed the defendant in the St. Louis marketing area. The Federal 
Market Administrator for Memphis was aware that the defendant 
had filed its petition to be included in the St. Louis market area 


in June of 1962, but unmindful of this knowledge, and unmindful 


of the fact that the Deputy Administrator’s recommendation had 
been filed on May 15, 1964, plaintiff’s suit was brought on July 
15, 1964, some two months after the recommendation had been 


filed by the Deputy Administrator that the defendant be included 


in the St. Louis marketing area, which meant that defendant was 


not subject to Order No. 97 pertaining to the Memphis area if 
the recommendation was adopted. It was because of this pending 
petition of the defendant’s that Judge Meredith denied the motion 
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for temporary injunction and insisted that the Department of 


Agriculture decide the matter, and when the order was subse- 


quently filed on November 10, 1964 (Federal Register, pp. 15,130- 
15,151), which order is dated November 5, 1964, two years and five 
months after defendant filed its petition, the motion for injunc- 


tion became moot. 


The defendant has at all times offered to pay the fee involved 
for the milk actually sold in the Memphis market area, but the 
plaintiff contends that the fee should be paid for all milk produced 


by the defendant regardless of where it was sold. The defendant 


contends that the Memphis order is invalid as applied to it, since 
it constitutes a trade barrier prohibited by 7 USCA 608 (c) (5) (G). 


The plaintiff contends that the defendant cannot raise this objec- 
tion since it has not applied to the Secretary for exclusion from 


Order No. 97 regulating the Memphis area under the terms of 7 
USCA 608 (c) (15). 


The doctrine of exhaustion of administrative remedies can be 
a complicated one, but in this instance the defendant had sought 


administrative relief from such a position as it was in by filing 


on June 4, 1962, almost two years before any milk was sold in 


the Memphis area, a petition seeking to be included in the St. Louis 
market area, which, if granted, would have prevented the appli- 
cation of the Memphis order to the sales that it made in the 


Memphis area. The defendant and its attorney on several occa- 
sions after the hearing in 1963 sought a ruling by the Secretary 
on the hearing, to no avail, before entering the Memphis market. 


The defendant personally sought relief from the Federal Milk 
Market Administrator at Memphis before entering the market, 


seeking to be permitted to abide only by the Memphis market rules 
on the milk sold in the Memphis market, to no avail. He did not 
file any petition in Memphis to seek such relief. 

The petition filed by defendant with respect to the St. Louis 
area was processed by the Secretary’s office, the same office which 
would have processed any petition filed in Memphis had the de- 
fendant applied for relief under the Memphis order. 

The plaintiff would have the court ignore the defendant’s peti- 
tion for administrative relief filed in June, 1962, with which it was 


familiar, ignore the recommendations made by the Deputy Admin- 
istrator as early as May 15, 1964, and recover for all sales by the 
defendant for the period in question. Can one say that administra- 
tive relief was not sought? Of overriding importance in this case 
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is the fact that justice and basic fairness must prevail, and the 
record is clear that the plaintiff knew of the defendant’s appli- 
cation for administrative relief long before it sought to enforce 
the order it now seeks to enforce. The defendant had been trying 
to go into the Memphis market since 1961, and finally, after a delay 
of almost two years, since it administratively sought relief, finding 
itself unable to get a ruling, went into the market. The record 
would indicate that had the defendant filed for such application 
in Memphis with respect to the small percentage that it wanted 
to sell in that market it would have taken approximately three 
years to get relief, if it is to be judged by its experience with the 
petition to be included in the St. Louis market area. 


The courts have held that where the requiring of exhaustion of 
administrative remedies would be futile because of the uncertainty 
of adverse decision the remedy need not be exhausted. City Bank 
Farmer’s Trust Co. v. Schnader, 291 U.S. 24; Gully v. Interstate 
Natural Gas Co., 82 F.2d 145 (Cert. den’d 298 U.S. 688). (See 
also Davis, Administrative Law Treatise, Sec. 20.07.) The de- 
fendant had tried for over two years to have the Secretary act, 
without success. After what may amount to a flagrant abuse of 
discretion, the government cannot now come before the court and 
ask this court to require the defendant to perform more frustrat- 
ing and futile actions. Judge Meredith in his order filed Decem- 
ber 7, 1965, said: 


“* * * insofar as this particular case is concerned, this . 
defendant by attempting to get itself into the St. Louis 
regulated market has done all that can be expected of it as 
far as administrative relief is concerned.” 


This court agrees. 


This brings us to the discussion of the defendant’s claim that 
the Memphis order acts as a trade barrier. The Supreme Court 
struck down an order in Lehigh Valley Cooperative Farmevr’s, 
Inc. v. United States, 370 U.S. 76. The Lehigh case involved an 
order by which “for each hundred weight of nonpool milk sold 
for Class I used in the New York-New Jersey area, a payment 
equal to the difference between Class I and Class III prices must 
be made by the seller to the Producer Settlement Fund.” (L.c. 83.) 
This order had the effect of causing the seller to pay to the Pro- 
ducer Settlement Fund more than the difference between the 
seller’s price and the artificial, protected price in the New York- 
New Jersey area. 
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The same effect would result if the Memphis order were applied 
to the defendant in the manner sought by the Secretary. Defend- 
ant would be required to pay the difference between his price and 
the protected price in the Memphis area, not only on the milk 
sold in the Memphis area, but on all milk sold in all locations. This 
has the obvious effect of penalizing the defendant for selling in 
the Memphis area and sets up a trade barrier that would prevent 
the defendant from marketing in its principal area of operation. 
He was paying 15¢ a hundred weight above the St. Louis market 
and 15¢ to 25¢ below the Memphis area. When he was finally 
placed in the St. Louis area the order provided he pay 15¢ above 
the St. Louis price. To require defendant to pay 15¢ to 25¢ above 
its regular price for all its milk would make it financially impossi- 
ble to operate in the area where approximately 85% of the defend- 
ant’s business was. 


Considering the record in this case, plaintiff is entitled to judg- 
ment for only the assessments on the milk actually sold in the 
Memphis market area from March 1, 1964, to February 1, 1965, 
and only to this amount, since the defendant has stated and pled 
that it only owes said amount. 


This memorandum opinion is adopted by the court as its find- 
ings of fact and conclusions of law, and the attorney for the 
plaintiff will prepare the judgment, including the amount due as 
outlined, submit to the attorney for the defendant for approval 
as to amount and form, and then to the court for entry. 


COURT DECISION 


THE CINCINNATI MILK SALES ASSOCIATION, INC. v. ORVILLE FREE- 
MAN et al. Decided August 15, 1966. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF OHIO 


MEMORANDUM OPINION AND ORDER 
PECK, Circuit Judge, Sitting by Designation as District Judge. 
Prior to the present dispute, Adamson Dairy, Inc., was con- 


sidered a “handler” within the terms of Order No. 33, as amended 
(hereinafter referred to as “Order”), which was promulgated 
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under the Agricultural Adjustment Act as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 (herein- 
after referred to as “‘Act’’), 7 U.S.C. 601, et seq. On April 1, 1963, 
Adamson Dairy challenged its status as a handler by filing a peti- 
tion under Section 608c(15) (A) of the Act which provides: 


“Any handler subject to an order may file a written petition 
with the Secretary of Agriculture, stating that any such order 
or any provision... or any obligation imposed in connection 
therewith is not in accordance with law and praying for a 
modification thereof or to be exempt therefrom. He shall 
thereupon be given an opportunity for a hearing... .” 


In addition, Adamson sought a refund of $12,880 which it had 
paid into the producer settlement fund pursuant to section 1033.61 
of the Order. When Adamson recovered $6,506, plaintiff (a co- 
operative association of producers whose milk is regulated by the 
Order) brought the present suit in this court alleging that pay- 
ment by the Market Administrator to Adamson was without au- 
thority under either the Act or the Order. The case has been 
submitted to the Court on defendant’s motion to dismiss on the 
related grounds that plaintiff lacks standing to sue, that the Court 
lacks jurisdiction over the subject matter of the action, and that 
plaintiff has failed to show a justiciable controversy. 


The general object of the Act is to alleviate the effects of com- 
petition on producers by fixing minimum uniform prices for the 
sale of milk by producers to handlers, and the Secretary may, 
after a public hearing, issue an order which will tend to effectuate 
the policy of the Act. However, the Act explicitly provides that 
producers are exempt from regulation by said orders, 608c (13) (B), 
and producers are not forbidden from selling above the minimum 
prices. 


Under Milk Marketing Order No. 33, which is applicable to sales 
of milk in the greater Cincinnati area, milk is classified according 
to its use, and each handler embraced by the Order must submit 
a monthly report to the Market Administrator as to the quantity 
of milk received and the quantity disposed of in each class. The 
Administrator then computes the minimum amount the handlers 
must pay—said payments being made into a “producer-settlement 
fund” which is created by the Order. The Market Administrator 
then utilizes the balance of the producer-settlement fund in com- 
puting the “uniform price” which is paid to producers from the 
fund. 
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Defendant, in urging plaintiff’s lack of standing to sue, relies 
on cases in which producers sought to enjoin the Secretary from 
either promulgating or enforcing an order. In United Milk Pro- 
ducers’ of New Jersey v. Benson, 225 F.2d 527 (D.C. Cir. 1955), 
plaintiff producers were denied standing to enjoin the Secretary 
of Agriculture from fixing a price for a class of milk by an order, 
even though plaintiffs were injured because of resulting lower 
prices received for their milk. See also Benson v. Schofield, 236 
F.2d 719 (D.C. Cir. 1956). In Gudgel v. Iverson, 87 F. Supp. 834 
(W.D. Ky. 1949) plaintiff sought to enjoin the Market Adminis- 
trator from directing other dairy companies to consider plaintiff 
as a “producer” within the meaning of a milk order. The Court, 
after noting several procedural errors committed by plaintiff, 
stated that: 


“if a producer were to be permitted to contest, independently 
of a handler, an obligation imposed upon the handler, there 
would arise the distinct possibility of different courts render- 
ing different decisions with respect to the same obligation, a 
result which should be avoided if at all possible. ... It is, 
therefore, my view that where a producer is asserting an 
interest in some obligation imposed upon a handler, the valid- 
ity of the obligation must be tested in the first instance in a 
proceeding before the Secretary of Agriculture.” 


(At this point it should be noted that the challenged acts of the 
Administrator in the case at bar were done pursuant to a decision 
by the Secretary after a hearing which was instituted by a 
handler.) In addition to the above cases, it has been held that 
producers have no standing to challenge the validity of the Act 
since no provision of the Act deals with producers in either the 
affirmative or negative, and since the price to be paid producers 
is but a minimum price. Massachusetts Farmers Defense Commit- 
tee v. United States, 26 F. Supp. 941 (D. Mass. 1939). 


The principles announced in Stark v. Wickard, 321 U.S. 288 
(1943), are considered to be controlling in this case. In that case, 
producers questioned the authority of the Secretary to promulgate 
a provision in an order permitting deductions from the producer 
settlement fund, which deductions directly reduced the price pro- 
ducers were to receive. In holding that the producers had stand- 
ing, the Court stated: “It is because every dollar of deduction 
comes from the producer that he may challenge the use of the 
fund. The petitioners’ complaint is not that the blended price is 
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too low, but that the blended price has been reduced by a misap- 
plication of money deducted from the producers’ minimum price.” 
Likewise in the instant case, it is the producers who have practi- 
cally the only interest in the fund, and who would be adversely 
affected by a misapplication of such funds. 

Although defendant contends that Stark is distinguishable 
from the present case in that the challenged action here was taken 


pursuant to an adjudication by the Secretary whereas the Secre- 
tary’s authority to promulgate a provision of a marketing order 
was challenged in Stark, the result is nevertheless the same: the 


funds from the producer-settlement fund in both cases are de- 
pleted due to alleged misappropriations by the Secretary. 


Although the Administrative Procedure Act, 5 U.S.C. 1001 et 
seq., was enacted by Congress after the Stark decision, in light of 
the holding of that case it is here determined that petitioners are 
adversely affected by the Secretary’s action within the meaning 


of the Act. 5 U.S.C. 1009(a). Furthermore, upon an examination 
of the Act in light of the introductory clause of Section 1009 
which provides that “Except so far as ... statutes preclude 


judicial review ...” it is here determined that the Act does not 


preclude producers from bringing suits of this type. That is, 
while a reading of the Act indicates that handlers were, as a gen- 
eral rule, intended to have standing to obtain judicial review, the 


language and scheme of the Act do not necessitate the conclusion 


that producers never have standing to bring suit against the Sec- 
retary. The merits of this case have not been considered, and it 
is here only held that plaintiff has standing to proceed in this case 


to the extent that the Secretary’s refund to Adamson Dairy from 
the producer-settlement fund is challenged. 


In accordance with the foregoing, 
IT IS ORDERED that the motion to dismiss should be and it is 
hereby overruled. 
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Position limit—Denial of trading privileges—Stipulation 


Respondents consented to the issuance of an order directing all contract 
markets to refuse all trading privileges to them for a period of 30 days 


for violations of the act in exceeding the maximum speculative trading 
position limits in potato futures on the New York Mercantile Exchange. 


Mr. Earl L. Saunders for Commodity Exchange Authority. 
Max and Herman Chill, of Chicago, Ill., for respondents. 


Mr. Benj. M. Holstein, Referee. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. 1 et seq.), in which the respondents are 
charged with exceeding the maximum speculative trading and 


position limits in potato futures in wilful violation of section 4a of 
the act (7 U.S.C. 6a) and the order of the Commodity Exchange 
Commission (17 CFR 150.10). 
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No hearing has been held with respect to this proceeding. On 
January 4, 1967, the respondents submitted a stipulation under 
section 0.4(b) of the rules of practice (17 CFR 0.4(b)), in which 
they withdrew their answer previously filed, admit the facts here- 
inafter set forth, waive hearing on the charges, and consent to 
the entry of the order contained herein. 


FINDINGS OF FACT 


1. Each of the respondents is an individual whose address is 
201 Wilson Street, North Judson, Indiana. 


2. The New York Mercantile Exchange is now and was at all 
times material herein a duly designated contract market under 
the Commodity Exchange Act. 


3. From June 30, 1965, through February 28, 1966, the respond- 
ents, acting pursuant to an expressed or implied agreement or 
understanding, made trades and held speculative open positions 
in potato futures on the New York Mercantile Exchange. During 
the periods set forth below, the range of the aggregate speculative 
net long open positions in each single potato future and in all 
potato futures combined so held by the respondents was as fol- 
lows: 


Range of 
Positions 
Future Period Held (carlots) 
March 1966 July 20, 1965, though February 2, 1966 160 to 260 
April 1966 September 28, 1965, through February 28, 1966 165 to 270 
May 1966 June 30, 1965, through February 28, 1966 184 to 522 
All Futures July 12, 1965, through February 28, 1966 370 to 1047 


Combined 


4. From September 28, 1965, through February 24, 1966, re- 
spondent Arthur P. Gumz held speculative net long open positions 
in all potato futures combined on the New York Mercantile Ex- 
change which ranged between 362 carlots and 495 carlots. From 
October 8, 1965, through February 14, 1966, respondent Arthur 
P. Gumz held speculative net long open positions in the April 1966 
potato future on the New York Mercantile Exchange which ranged 
between 167 carlots and 180 carlots. From October 8, 1965, 
through December 7, 1965, the said respondent held speculative 
net long open positions in the May 1966 potato future on the New 
York Mercantile Exchange which ranged between 155 carlots and 
170 carlots, and from January 17, 1966, through February 14, 
1966, the said respondent held a speculative net long open position 
of 155 carlots in such future. 
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CONCLUSIONS 


mr 


The facts admitted by the respondents in their stipulation have 
been adopted as the findings herein. By reason of these findings, 
it is concluded that the respondents wilfully violated section 4a 
of the Commodity Exchange Act (7 U.S.C. 6a), and the or nd of 
the Commodity Exchange Commission (17 CFR 150.10), as 
charged in the complaint. 


Complainant states that the administrative officials of the Com- 
modity Exchange Authority have carefully considered the pro- 
posed stipulation and order, and that they believe the proposed 
sanctions are adequate and that the prompt entry, without further 
proceedings, of the order to which the respondents have consented 
will constitute a satisfactory disposition of this case, serve the 
public interest, and effectuate the purposes of the Commodity 
Exchange Act. Complainant recemmends, therefore, at the 
stipulation and waiver submitted by the respondents be accepted 
and that the proposed order be issued. It is so concluded. 


ORDER 


Effective on the thirtieth day after the date of entry of this 
order, all contract markets shall refuse all trading privileges to 
the respondents, Arthur P. Gumz, Dorothy Gumz, Frederick D. 
Gumz and Paul A. Gumz, for a period of 30 days, such refuse! to 
apply to all trading done and positions held by them directly or 
indirectly. 


A copy of this decision and order shall be served on each ef the 
parties and on each contract market. 


(No. 10,981) 


In re HARNEY, BURNS INC., JOHN T. FONTANA, ROBERT O. INGAL, 
AND A. JAMES COMENZO. CEA Docket No. 127. Decided 
January 26, 1967. 


Stipulation as to Harney, Burns Inc. and A. James Comenzo— 
Undersegregation—False statement in application—Denial 
of trading privileges 





The corporate respondent and respondent A. James Comenzo consented to 
the issuance of an order directing all contract markets to refuse all 
trading privileges to them on the contract markets for five years for 
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violations of the act in submitting a false financial statement in the 
corporation’s application for registration, in undersegregation of cus- 
tomers’ funds, the making of false records which purported to show 
that sufficient funds were held in segregated accounts and the failure 
to prepare records as of the close of the market each day of the amounts 
required to be in segregated accounts. As the corporation is not now 
registered under the act revocation of its registration as a futures com- 
mission merchant is not ordered herein. 
Mr. Earl L. Saunders for Commodity Exchange Authority. 


Mr. Henry W. Klemkowski, of Baltimore, Md., for respondents Harney, 
Burns Inc. and A. James Comenzo. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. 1 et seq.), instituted by a complaint and 
notice of hearing issued under section 6(b) of the act (7 U.S.C. 9) 


by the Acting Secretary of Agriculture. 


Respondents Harney, Burns Inc. and A. James Comenzo are two 
of four respondents in this proceeding. The complaint charges 
the said respondents with wilfully violating sections 4d, 4f and 4¢ 


of the Commodity Exchange Act (7 U.S.C. 6d, 6f and 6g) and 
sections 1.10, 1.20, 1.21, 1.22, 1.23, and 1.82 of the regulations 


issued under the act (17 CFR 1.10, 1.20, 1.21, 1.22, 1.23, 1.32). 
At the time of the violations charged in the complaint, the re- 


spondent corporation was registered as a futures commission 
merchant under the Commodity Exchange Act. At the present 
time, it is not registered under the act. 


No hearing has been held with respect to any of the respond- 
ents. A consent order has been issued against respondent John 
T. Fontana, concluding the proceeding as against that respondent. 


On January 23, 1967, respondents Harney, Burns Inc. and A. 
James Comenzo submitted a stipulation under section 0.4(b) of 


the rules of practice (17 CFR 0.4(b)), in which they admit the 
facts hereinafter set forth insofar as such facts concern the said 
respondents, waive hearing on the charges, and consent to the 
entry of an order (1) directing the denial of all trading privileges 
to each of them on all contract markets for a period of five years. 
and (2) revoking the registration of respondent Harney, Burns 
Inc. as futures commission merchant. 
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FINDINGS OF FACT 


1. Respondent Harney, Burns Inc., a New York corporation, 
was at all times material herein a registered futures commission 
merchant under the Commodity Exchange Act. 


2. Respondent A. James Comenzo, an individual, is now and 
was at all times material herein the Secretary-Treasurer of Har- 
ney, Burns Inc. 


3. On or about December 28, 1964, respondent Harney, Burns 
Inc., in connection with its application for registration as a futures 
commission merchant under the Commodity Exchange Act for the 
year 1965, knowingly submitted to the Commodity Exchange 
Authority a false financial statement, as of December 22, 1964, 
attested to by respondent A. James Comenzo, which misrepre- 
sented and concealed the true financial condition of the respondent 
corporation. 

4, The acts and transactions hereinafter described were ordered 
and directed by or carried out by means of the acts of respondent 


A. James Comenzo and other officers of the respondent corporation 
in their capacities as officers of the respondent corporation. 


5. Respondent Harney, Burns Inc., in the normal course of its 
business as a futures commission merchant, carried accounts for 
customers who traded in commodity futures subject to the pro- 
visions of the Commodity Exchange Act. In connection therewith, 
the said respondent had to its credit with a bank or other deposi- 
tory sums of money in varying amounts, held in segregated ac- 
count and identified as customers’ funds, representing deposits of 
margins by and trading profits accruing to such customers. 


6. On December 29, 1964, and again on December 30, 1964, re- 
spondent Harney, Burns Inc. was undersegregated in an amount 
of approximately $4,000, that is, the total amount of customers’ 
funds held in segregation, as described in Finding of Fact 5, was 
insufficient, by the aforesaid sum, to pay all credits and equities 
due to such customers. In connection therewith, respondent Har- 
ney, Burns Inc. prepared and maintained false records which pur- 
ported to show that sufficient funds were held in segregated ac- 
counts to pay all credits and equities due its customers. 


7. On each business day during the period from March 5, 1965, 
through March 31, 1965, respondent Harney, Burns Inc. was 
undersegregated in amounts ranging from approximately $15,000 
on March 26, 1965, to approximately $27,000 on March 15, 1965, 











18 COMMODITY EXCHANGE ACT 


Cite as 26 A.D. 15 


that is, the total amount of funds held in segregation, as described 
in Finding of Fact 5, was insufficient by such amounts to pay all 
credits and equities due to such customers. In connection there- 
with, respondent Harney, Burns Inc. prepared and maintained 
false records which purported to show that sufficient funds were 
held in segregated accounts to pay all credits and equities due its 
customers. 


8. On each business day during the period from April 1, 1965, 
through April 8, 1965, respondent Harney, Burns Inc. was under- 
segregated in amounts ranging from approximately $6,000 on 
April 8, 1965, to approximately $13,000 on April 1, 1965, that is, 
the total amount of funds held in segregation, as described in 
Finding of Fact 5, was insufficient by such amounts to pay all 
credits and equities due to such customers. During such period, 
respondent Harney, Burns Inc. failed to prepare and maintain a 
record as of the close of the market on each business day of the 
amount of money, securities and property required to be in seg- 
regated account in order to pay all credits and equities due to its 
customers.! 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that, as charged in the complaint, respondents Harney, 
Burns Inc. and A. James Comenzo wilfully violated sections 4d, 
4f and 4g of the Commodity Exchange Act (7 U.S.C. 6d, 6f, and 
6g), and sections 1.10, 1.20, 1.21, 1.22, 1.23 and 1.32 of the regula- 
tions (17 CFR 1.10, 1.20, 1.21, 1.22, 1.23, 1.32). 


The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 
stipulation and waiver submitted by respondents Harney, Burns 
Inc. and A. James Comenzo. The administrative officials believe 
that if the decision makes it clear that the registration of the 
respondent corporation as futures commission merchant would 
be revoked if it were now so registered, the prompt entry of an 
order providing for the proposed denial of trading privileges 
would effectuate the purposes of the Commodity Exchange Act. 
The complainant recommends, therefore, that the stipulation and 
waiver be accepted and such a decision and order be issued. 

1, As indicated in the Preliminary Statement, this Decision and Order is with respect only 
to respondents Harney, Burns Inc. and A. James Comenzo, and the facts stated in the 
Findings of Fact are the admissions of fact contained in the stipulation filed by the said re 


spondents. Such findings, however, have no binding effect on the remaining respondent, 
Robert O. Ingal. 
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It is concluded that the complainant’s recommendation should 
be adopted. If the respondent corporation were registered as a 
futures commission merchant under the Commodity Exchange 
Act at the present time, the order contained herein would include 
the revocation of such registration. 


ORDER 


Effective on the thirtieth day after the date of entry of this 
order, all contract markets shall refuse all trading privileges to 
respondents Harney, Burns Inc. and A. James Comenzo for a 
period of five years, such refusal to apply to all trading done and 
positions held by said Harney, Burns Inc. and A. James Comenzo, 
or either of them, and also to all trading done and positions held 
indirectly through persons or firms owned or controlled by them, 
or either of them, or otherwise. 


A copy of this Decision and Order shall be served on each of the 
parties and on each contract market. 
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In re KANE LIVESTOCK SALES, INC., and EUGENE E. DE YOUNG, 
d/b/a DE YOUNG TRANSPORTATION. P&S Docket No. 3717. 
Decided January 5, 1967. 


Misrepresentation—Falsifying records—Suspension of registration of 
Eugene E. De Young—Consent 


Respondent Eugene E. De Young consented to the issuance of an order re- 
quiring him to cease and desist from concealing or assisting any 
person to conceal facts regarding the handling and disposition of live- 
stock in commerce, inducing any person subject to the act to falsify 
any record relating to the purchase, sale, delivery or handling of such 


livestock and suspending him as a registrant under the act for a period 
of 15 days. 


Mr. Robert R. Kimmel for complainant. 
Mr. Clarence G. Vande Zande, of Waupun, Wis., for respondent Eugene 
E. De Young. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under Title III of the Packers 
and Stockyards Act, 1921, as amended (7 U.S.C. § 181 et seq.), 
hereinafter referred to as the Act, instituted by a complaint filed 
on August 5, 1966, by the Director, Packers and Stockyards Divi- 
sion, Consumer and Marketing Service, United States Department 
of Agriculture, charging respondents with violations of the Act. 


Respondent Eugene E. De Young filed a Second Amended An- 
swer in which he admits the jurisdictional allegations of the com- 
plaint, neither admits nor denies the remaining allegations, waives 
oral hearing and the Examiner’s report, and consents to the is- 
suance of a specified order, with findings of fact and conclusions, 
for the purpose of this proceeding only, based upon the allegations 
set forth in the complaint. Complainant has recommended that 
the order consented to by respondent De Young be issued. Re- 
spondent Kane Livestock Sales, Inc. consented to an order which 
was issued in this proceeding on October 7, 1966. 


FINDINGS OF FACT 


1. Eugene E. De Young, hereinafter referred to as respondent 
De Young, is an individual doing business as De Young Transporta- 
tion, with his office and principal place of business located at Box 
118, Friesland, Wisconsin 53935. 


2. Respondent De Young is, and at all times material herein 
was: 


(a) registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce; 


(b) engaged in the business of buying and selling livestock 
in commerce as a dealer; and 


(c) engaged in the business of a livestock trucker. 


3. Respondent Kane Livestock Sales, Inc. and respondent De 
Young, in 1965, pursuant to an agreement, arrangement, or under- 
standing between them, engaged in an unfair and deceptive prac- 
tice or scheme to conceal the fact that respondent De Young was 
selling, in the country, calves that had been delivered to him for 
shipment and consignment to the Milwaukee Stock Yards, Mil- 
waukee, Wisconsin. In carrying out such unfair and deceptive 
practice or scheme, respondents Kane and De Young, on or about 
the dates and in the 19 transactions set forth in paragraph III of 


—_ ——~ 
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the complaint, after respondent De Young had sold or otherwise 
disposed of his shippers’ calves in the country: 


(a) prepared and made a part of respondent Kane’s rec- 
ords, or caused to be prepared and made a part of respondent 
Kane’s records, (1) shipping manifests which falsely represented 
that such calves had been delivered to the Milwaukee Stock Yards 
and consigned to respondent Kane for sale on a commission basis, 
and (2) accounts of sale which falsely represented that such calves 
had been sold by respondent Kane on a commission basis to buyers 
at the Milwaukee Stock Yards; 


(b) issued, or caused to be issued, to the owners of such 
calves, accounts of sale which falsely represented that such calves 
had been sold by respondent Kane on a commission basis to buyers 
at the Milwaukee Stock Yards; 


(c) assessed and collected from the owners of such calves, 
or caused to be assessed and collected from such owners, the sell- 
ing, yardage, trucking, and insurance charges applicable to con- 
signments of calves delivered to and sold on a commission basis 
at the Milwaukee Stock Yards; and 


(d) issued, or caused to be issued, to the owners of such 
calves and to respondent De Young, checks drawn upon respondent 
Kane’s custodial account for shippers’ proceeds and thereby used, 
or caused to be used, in the furtherance of respondents’ unfair or 
deceptive practice or scheme, the funds deposited in the respondent 
Kane’s custodial account for shippers’ proceeds. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent De Young has willfully violated section 312(a) of the 
Act (7 U.S.C. § 218(a)). 


Inasmuch as respondent De Young has consented to the issuance 
of the order contained herein, and complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent Eugene E. De Young, as a livestock dealer, shall 
cease and desist from: 
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(1) concealing, or knowingly aiding or assisting any person to 
conceal, the true facts regarding the handling or disposition in 
commerce of livestock; 


(2) inducing, or attempting to induce, any person subject to 
the provisions of the Act, or any officer, director, agent, or em- 
ployee of any such person, to falsify any shipping manifest, ac- 
count of sale, or any other record covering or relating to the 
purchase, sale, delivery, or handling in commerce of livestock. 


Respondent Eugene E. De Young is hereby suspended as a reg- 
istrant under the Act for a period of fifteen (15) days. 


This order shall become effective on the sixth day after service 
upon respondent De Young, and copies hereof shall be served upon 
the parties. 


(No. 10,983) 


In re WILLIAM J. MALAMIS, d/b/a SHANNON MEAT Co. P&S 
Docket No. 3758. Decided January 5, 1967. 


Packer—Failure to pay when due—Purchase while insolvent— 
Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease 
and desist from failing to pay when due the full purchase price of meat 
and meat products purchased in commerce and from making such pur- 
chases while insolvent. 


Mrs. Dona Kahn for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on November 
17, 1966, by the Acting Director, Packers and Stockyards Divi- 
sion, Consumer and Marketing Service, United States Department 
of Agriculture, charging respondent with violations of the Act. 


Respondent filed an answer in which he admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
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remaining allegations, waives oral hearing and the Examiner’s 
report, and consents to the issuance of a specified order with 
findings of fact and conclusions, for the purpose of this proceed- 
ing. Complainant has recommended that the order consented to 
by respondent be issued. 


FINDINGS OF FACT 
1. (a) William J. Malamis, doing business as Shannon Meat 
Co., hereinafter referred to as the respondent, is an individual 


with his principal place of business located at 3137 E. Vernon 
Avenue, Los Angeles, California. 


(b) Respondent, at all times material herein, was engaged 
in the business of manufacturing meats and meat food products 
for sale and shipment in commerce. 


(c) Respondent, at all times material herein, was a packer 
within the meaning and subject to the provisions of the Act. 


2. Respondent, in connection with his operations as a packer, 
during the period May 23 through June 15, 1966, purchased meat 
in commerce in 114 transactions and failed to pay the full pur- 
chase price of such meat. 


3. Respondent, in connection with his operations as a packer, 
during the period May 4 through June 16, 1966, operated while 
his current liabilities exceeded his current assets and in connection 
with the transactions set forth in Finding of Fact 2 failed to pay 
for the purchases of meat at the time of purchase. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3, 
respondent has violated section 202(a) of the Act (7 U.S.C. 
192(a)). 


Inasmuch as complainant has recommended the issuance of the 
order consented to by respondent, it will be so issued. 


ORDER 


Respondent shall cease and desist from (1) failing to pay, when 
due, the full purchase price of meat and meat products purchased 
in commerce; and (2) purchasing meat and meat products in com- 
merce while respondent’s current liabilities exceed his current 
assets unless the full purchase price of the meat and meat products 
is paid at the time of purchase. 
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This order shall be effective on the first day after service upon 
respondent and copies hereof shall be served upon the parties. 


(No. 10,984) 


In re CECIL F. METTER AND MAVIS M. METTER, d/b/a LANCASTER 
SALES YARD. P&S Docket No. 3709. Decided January 9, 1967. 


Bonding requirements—Cease and desist—Administrative Procedure 
Act—Willfulness—Default 


Respondent Cecil F. Metter is ordered to cease and desist from engaging in 
business under the act without the required bond, but suspension of 
this respondent as a registrant under the act not ordered as the notice 
requirements of the Administrative Procedure Act not met and a basis 
for a finding of willfulness not presented. Complaint dismissed as to 
Mavis M. Metter as complainant has in effect withdrawn the allega- 
tions as to her. 


Mr. Garrett N. Wyss for complainant. 
Mr. George V. Kartozina, of Palmdale, Cal., for respondent Mavis M. 
Metter. 
Mr. G. Osmond Hude, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 
The recommended decision and order of the hearing examiner 
filed October 18, 1966, to which the parties did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


This order shall become effective on the 6th day after service 
thereof upon respondent Cecil F. Metter and copies hereof shall 


be served upon the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 


seq.), instituted by a complaint filed July 11, 1966, by the Director, 
Packers and Stockyards Division, Consumer and Marketing Serv- 
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ice, United States Department of Agriculture. At the time the 
complaint was filed respondents, doing business as Lancaster 
Sales Yard, a partnership, were registered with the Secretary 
under the act as a market agency to buy and sell livestock on a 
commission basis and as a dealer to buy and sell livestock for their 
own account. Respondents are charged with engaging in the busi- 
ness of selling livestock in commerce for the accounts of others 
without maintaining a reasonable bond or its equivalent, as re- 
quired by the act and the regulations issued thereunder. Copies 
of the complaint and copies of the rules of practice were served 
upon each respondent during the period July 20-21, 1966. 


At the time of service of the complaints, respondents were no- 
tified in writing that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 202.9 
of the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the complaint 
and, in effect, a waiver of oral hearing. Notwithstanding such 
notice, respondent Cecil F. Metter has not filed an answer. On 
August 8, 1966. respondent Mavis M. Metter filed an answer in 
which she disclaimed all interest in the operation of the Lancaster 
Sales Yard since March 19, 1965, on which date an amended action 
for divorce between these respondents was filed and pursuant to 
which the Superior Court of the State of California awarded the 
Lancaster Sales Yard to respondent Cecil F. Metter as his property, 
and asked that the complaint be dismissed as to her. The matter 
was referred to G. Osmond Hyde, Chief Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agriculture, 
for the preparation of a report without further investigation or 
hearing pursuant to section 202.9(c) of the rules of practice. 


On August 24, 1966, counsel for complainant filed a document 
recommending (a) that the complaint be dismissed (which in 
effect amounts to a withdrawal of the complaint) as to respondent 
Mavis M. Metter, for the reasons set forth in her answer, and (b) 
recommending “issuance of an order against respondent Cecil F. 
Metter (1) requiring him to cease and desist from engaging in 
business in commerce in any capacity for which bonding is re- 
quired under the act and the regulations without filing and main- 
taining a reasonable bond or its equivalent,. . .”; (2) suspending 
respondent as a registrant under the act until he complies fully 
with the bonding requirements; and (3) providing for termination 
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of the recommended suspension when he has fully complied with 
the bonding requirements. 


PROPOSED FINDINGS OF FACT 


1. Respondent Cecil F. Metter is an individual whose address 
is 1404 G4 East, Box 186, Lancaster, California. At the time the 


complaint was filed, and at all times material herein, he was en- 


gaged in business as a market agency buying and selling live- 
stock on a commission basis and as a dealer within the meaning 
of the act and during all such times was registered with the Sec- 


retary to transact business in such capacities. 


2. The surety bonds respondent Cecil F. Metter maintained to 
secure performance of his obligations as a market agency and as a 


dealer within the meaning of the act were terminated July 2, 


1966. Notwithstanding such termination he continued to engage 


in the business of selling livestock in commerce for the accounts 
of others without filing and maintaining a reasonable bond or its 
equivalent. 


PROPOSED CONCLUSIONS 
I 
Complainant having in effect withdrawn the allegations with 
respect to respondent Mavis M. Metter, the complaint should be 
dismissed as to her. 
II 


The failure of respondent Cecil F. Metter to file an answer con- 


stitutes an admission of the facts set forth in Finding of Fact 2. 


Sec. 202.9(c) rules of practice. By reason of those facts respond- 
ent Cecil F. Metter has violated section 312(a) of the act (7 U.S.C. 


213(a)) and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29 and 201.30). Accordingly, an order should issue requiring 


him to cease and desist from such violations of the act and the 
regulations. See e.g., W. O. Steen, 16 A.D. 125 (1957). Complain- 
ant contends such violations by respondent Cecil F. Metter were 


willful, and seeks an order suspending his registration under the 
act until he complies with the bonding requirements thereof. 


In the area of suspension of licenses or registrations the Ad- 
ministrative Procedure Act (5 U.S.C. 1008(b)) imposes a standard 


of willfulness, under certain circumstances. Section 9(b) of the 
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Administrative Procedure Act provides, in pertinent part, as 
follows: 


“. » Except in the case of willfulness. . . no. . . Suspen- 


sion. . . of any license shall be lawful unless, prior to the 
institution of agency proceedings therefor, facts or conduct 
which may warrant such action shall have been called to the 


attention of the licensee by the agency in writing and the 
licensee shall have been accorded an opportunity to demon- 
state or achieve compliance with all lawful requirements. . .” 
The moving paper does not recite that complainant adhered to 
the notice requirements of the Administrative Procedure Act. 


Absent such a showing, a finding of willfulness is a condition 
precedent to the consideration of the violations set forth above 
as a basis for suspending respondent as a registrant under the act. 


While complainant alleges respondent Cecil F. Metter continued 


to engage in the business of selling livestock in commerce for the 
accounts of others after his bond to secure performance of his 


obligations was terminated, no facts were pleaded here revealing 
the details of any such transactions that may have occurred 


during the eight-day interval that elapsed between the date his 
bond was terminated and the date the complaint was filed. The 
burden of proving willfulness has not been met. See e.g., Harold 


W. Darroh, 24 A.D, 252 (1965). 


PROPOSED ORDER 


The complaint is dismissed as to respondent Mavis M. Metter. 
Respondent Cecil F. Metter shall cease and desist from engaging 


in business in commerce under the act in any capacity for which 
bonding is required by the act and the regulations issued there- 
under without filing and maintaining a reasonable bond or its 
equivalent, as required by the act and the regulations issued 


thereunder. 
This order shall become effective on the sixth day after service 


hereof upon respondent Cecil F. Metter and copies hereof shall 
be served upon the parties. 
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(No. 10,985) 


In re LOY LOWARY AND KEITH LOWARY, d/b/a LOWARY LIVESTOCK. 
P&S Docket No. 3760. Decided January 11, 1967. 


Bond—Checks—Failure to pay—Records—Suspension of regis- 
tration—Consent 


Respondents consented to the issuance of an order requiring them to cease 
and desist from issuing insufficient funds checks in payment for live- 
stock purchased in commerce, failing to pay when due the full purchase 
price of such livestock and engaging in business under the act without 
the required bond and ordering them to keep records that fully disclose 
all transactions in their business and suspending them as registrants 
under the act for a period of 60 days and thereafter until bonded as 
required. 


Mrs. Dona S. Kahn for complainant. 
Mr. Vernon Williams, of Aberdeen, S. D., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on November 
17, 1966, by the Acting Director, Packers and Stockyards Divi- 
sion, Consumer and Marketing Service, United States Depart- 
ment of Agriculture. The complaint was amended on December 
12, 1966, and charges respondents with violations of the Act. 


Respondents filed an answer in which they admit the jurisdic- 
tional allegations of the amended complaint, neither admit nor 
deny the remaining allegations, waive oral hearing and the Ex- 
aminer’s report, and consent to the issuance of a specified order 
with findings of fact and conclusions, for the purpose of this pro- 
ceeding. Complainant has recommended that the order consented 
to by respondents be issued. 


FINDINGS OF FACT 


1. (a) Loy Lowary and Keith Lowary, hereinafter referred to 
as the respondents, are partners, d/b/a Lowary Livestock with 
their offices and principal place of business at Aberdeen, South 
Dakota. 
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(b) Respondents were at all times material herein (1) en- 
gaged in the business of buying and selling livestock in commerce 


for their own account, and (2) registered with the Secretary of 
Agriculture as a dealer to buy and sell livestock in commerce. 


2. The surety bond which respondents maintained to secure 
performance of their dealer obligations under the Act was termi- 
nated on June 20, 1966. Respondents were notified by certified 
mail on or about April 19, 1966 and June 1, 1966 of such termina- 
tion date and were informed that they would have to comply with 
the bonding requirements under the Act and the regulations if 
they continued to engage in business as a dealer in commerce after 
such termination date. Notwithstanding such notice, respondents 
continued to engage in the business of buying and selling livestock 
in commerce for their own account, until August 20, 1966, without 
filing and maintaining a reasonable bond or its equivalent, as 
required under the Act and the regulations. 


3. Respondents, in connection with their operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph III of the amended complaint, purchased livestock in com- 
merce, and in purported payment therefor issued checks which 
were not honored by the bank upon which they were drawn. 


4. Respondents, in connection with their operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph IV of the amended complaint, purchased livestock in com- 
merce and either failed to pay, when due, the full purchase price 
of such livestock or failed to pay any amount of the purchase price 
of such livestock. 


5. Respondents, during the year 1966, and in connection with 
their business as a dealer under the Act, failed to keep accounts, 
records, and memoranda which fully and correctly disclosed all 
transactions in their business, in that respondents failed to keep 
a general ledger of accounts showing assets, liabilities, income, 
expenses, and net worth. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 3, and 4 
herein, respondents have violated section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b)). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondents have violated section 401 of the Act (7 U.S.C. 221). 
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Inasmuch as complainant has recommended the issuance of the 
order consented to by respondents, it will be so issued. 


ORDER 


Respondents, individually and as partners with each other or 
with other persons, shall cease and desist from (1) issuing checks 
in payment for livestock purchased in commerce without having 
and maintaining sufficient funds on deposit in the bank account 
upon which they are drawn to pay such checks; (2) failing to pay, 
when due, the full purchase price of livestock purchased in com- 
merce; and (3) engaging in business in commerce in any capacity 
for which bonding is required under the Act and the regulations 
without filing and maintaining a reasonable bond or its equivalent 
as required under the Act and the regulations. 


Respondents shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in their busi- 
ness as a dealer subject to the Act, including a general ledger of 
accounts showing assets, liabilities, income, expenses and net 
worth. 


Respondents are suspended as registrants under the Act for a 
period of 60 days and thereafter until such time as they comply 
fully with the bonding requirements under the Act and the regu- 
lations. When respondents have complied with such requirements, 
a supplementary order will be issued in this proceeding terminat- 
ing this suspension after the 60 day period. 


This order shall be effective on the sixth day after service upon 
respondents and copies hereof shall be served upon the parties. 


(No. 10,986) 


In re PAUL VY. ROBERTS. P&S Docket No. 3733. Decided January 
11, 1967. 


Suspension terminated 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 
In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), an order was issued effective December 10, 1966, suspending 
respondent as a registrant under the Act until respondent complies 
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with the bonding requirements of the Act and the regulations 
issued thereunder. Complainant has now recommended that a sup- 
plemental order be issued terminating the suspension of respond- 
ent as a registrant under the Act since respondent has furnished 
a bond equivalent which meets the requirements of the Act and 
the regulations. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order effective December 10, 1966, is hereby termi- 
nated. Such order shall remain in full force and effect in all 
other respects. 


Copies hereof shall be served upon the parties. 


(No. 10,987) 


In re LLOYD GAHART, JR. P&S Docket No. 3699. Decided January 
12, 1967. 


Checks—Failure to pay when due—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from issuing insufficient funds checks in payment of livestock 
purchased in commerce and from failing to pay when due the full pur- 
chase price of such livestock. 


Mrs. Dona S. Kahn for complainant. 
Lepp & Lepp, of Kenosha, Wis., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on June 9, 
1966, by the Acting Director, Packers and Stockyards Division, 
Consumer and Marketing Service, United States Department of 
Agriculture, charging that respondent’s financial condition did 
not meet the requirements of the Act and that he violated the 
Act and the regulations issued thereunder. 


Respondent filed an amended answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the 
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Examiner’s report, and consents to the issuance of a specified 
order, with findings of fact and conclusions, for the purpose of 
this proceeding. With the amended answer, respondent filed an 
“Affidavit of Present Solvency.” Complainant has verified the 
present solvency of respondent and that respondent has paid for 
all livestock in issue. Accordingly, complainant has recommended 
that the order consented to by respondent be issued and moved 
that a charge concerning record-keeping violations be dismissed. 


FINDINGS OF FACT 


1. Respondent, an individual residing at Kenosha, Wisconsin, 
is now, and was at all times material herein, engaged in the busi- 
ness of a dealer, registered with the Secretary of Agriculture to 
buy and sell livestock in commerce for his own account. 


2. At the time of issuance of the complaint, respondent’s cur- 
rent liabilities exceeded his current assets and he was unable to 
meet his current obligations as they came due in the usual course 
of business. As of December 31, 1965, respondent’s current liabil- 
ities ($38,339.02) exceeded his current assets ($24,423.08) by 
$13,915.94. 

3. Respondent, during the period October 20, 1965 through 
March 14, 1966, and in the transactions set forth in paragraph 
IV of the complaint and at divers other times during the years 


1965 and 1966, purchased livestock in commerce for his own ac- 
count and in connection therewith, issued checks drawn on his 


bank account in purported payment of the purchase price thereof, 
which checks were returned unpaid because of insufficient funds 


on deposit in said account to pay such checks. In connection with 
these livestock transactions, respondent failed to pay, when due, 


the purchase price of such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.43(b) of the regulations (9 CFR 201.43- 
(b)). 

Inasmuch as respondent’s present financial condition meets the 
requirements of the Act and he has paid for all livestock purchases 


in issue, and complainant has recommended that the bookkeeping 
charge be dismissed and that the order consented to by respondent 
be issued, this action will be disposed of in such manner. 
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ORDER 
Paragraph VI of the complaint is hereby dismissed. 


Respondent shall cease and desist from: (1) issuing checks in 
payment for livestock purchased in commerce, without having and 
maintaining sufficient funds on deposit in the bank upon which 
they are drawn to pay such checks; and (2) failing to pay, when 
due, the full purchase price for livestock purchased in commerce. 


(No. 10,988) 


In re WATSON MEAT COMPANY, a/k/a AL’S BONING. P&S Docket 
No. 3759. Decided January 12, 1967. 


Packer—Failure to pay when due—Checks—Insolvency—Cease and 
desist—Consent 


Respondent is ordered to cease and desist from purchasing meat in com- 
merce while insolvent, failing to pay when due the full purchase price 
of such meat and issuing insufficient funds checks in payment of such 
meat. 

Mr. Raymond W. Fullerton for complainant. 

Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by a complaint 
filed on November 25, 1966, by the Acting Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging respondent with 
violations of the act. 


Respondent filed an answer in which it admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and the report of the 
Hearing Examiner, and consents to the issuance of a specified 
order, with findings and conclusions, for the purpose of this pro- 
ceeding only, based upon the allegations set forth in the complaint. 
Complainant has recommended that the order consented to by 
respondent be issued. 
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FINDINGS OF FACT 


1. (a) Watson Meat Company, a/k/a Al’s Boning, hereinafter 
referred to as the respondent, is a corporation with its principal 
place of business located at 1784 East Vernon Avenue, Los 
Angeles, California. 


(b) Respondent at all times material herein was engaged in 
the business of manufacturing meats and meat food products for 
sale and shipment in commerce. 


(c) Respondent at all times material herein was a packer 
within the meaning and subject to the provisions of the act. 


2. Respondent, during the period from April 12, 1966, through 
May 31, 1966, in connection with its operations as a packer, in 
40 separate transactions, purchased a total of 712,955%/, pounds 
of meat in commerce from six different firms at a total purchase 
price of $262,037.46 while its current liabilities exceeded its cur- 
rent assets, and failed to pay the full purchase price of such meat 
at the time of purchase. 


38. Respondent, during the period from April 26, 1966, through 
May 31, 1966, in connection with its operations as a packer, in 17 
separate transactions, purchased a total of 269,89534, pounds of 
meat in commerce from four different firms at a total purchase 
price of $98,098.20, and failed to pay the full purchase price of 
such meat. 


4. Respondent, during the period from April 12, 1966, through 
May 27, 1966, in connection with its operations as a packer, in 23 
separate transactions, purchased a total of 443,060 pounds of 
meat in commerce from two different firms at a total purchase 
price of $163,938.36, and failed to pay, when due, the full purchase 
price of such meat. 


5. Respondent, during the period from May 9, 1966, through 
May 12, 1966, in connection with its operations as a packer, in 6 
separate transactions, purchased a total of 111,615 pounds of meat 
in commerce from two different firms at a total purchase price of 
$41,419.50, and in purported payment therefor issued two checks 
which were returned unpaid by the bank upon which they were 
drawn because respondent, at the time of presentment, did not 
have sufficient funds on deposit in the account upon which such 
checks were drawn. 
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CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 3, 4, and 
5 herein, respondent has violated section 202(a) of the act (7 


U.S.C. 192(a)). 


Inasmuch as respondent has consented to the issuance of the 
order contained herein, and complainant has recommended that 


such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 


rectly or through any corporate or other device, shall cease and 
desist from: 


(1) Purchasing meat in commerce while respondent’s current 


liabilities exceed its current assets: Provided, however, that noth- 
ing herein contained shall prevent respondent, or such persons, 
from purchasing meat in commerce while respondent’s current 
liabilities exceed its current assets if the purchase price thereof 
is paid in full at the time of purchase; 


(2) Failing to pay, when due, the full purchase price of meat 
purchased in commerce; and 


(3) Issuing checks in payment for meat purchased in commerce 
without having and maintaining sufficient funds on deposit in the 
bank account upon which they are drawn to pay such checks. 


This order shall become effective on the first day after service 
upon respondent and copies hereof shall be served upon the parties. 


(No. 10,989) 


Morris HERTz & SON v. Port CITY STOCKYARDS COMPANY. P&S 
Docket No. 3635. Decided January 16, 1967. 


Purchase on order—Acceptance—Breach of contract—Damages 


Where respondent accepted livestock purchased for it by complainant on 
order it is liable for unpaid balance of cost of cattle to complainant, 
trucking costs and commission less deduction for damages resulting 
from complainant’s breach of instructions as to purchase of animals 
failing to meet grade and weight specified. Protest and arbitration fees 
disallowed. 
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Mr. Don Pierce, of St. Joseph, Mo., for complainant. 
Mr. Louis Paine, Jr., of Houston, Texas, for respondent. 
Mr. W. J. Weltler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed September 13, 1965, 
complainant seeks reparation in the sum of $6,583.88, alleged to 
be the balance owed for some cows bought by complainant on a 
commission basis for the account of respondent. 


A copy of the complaint and copies of an investigative report 
and a supplemental investigative report, prepared by the Packers 
and Stockyards Division of the Department and filed in the pro- 
ceeding pursuant to section 202.40 of the rules of practice (9 
CFR 202.40), were served upon respondent on November 1, 1965. 


Copies of the report and the supplemental report were served 
upon complainant on the same date. 


On November 22, 1965, respondent filed an answer requesting 
an oral hearing and alleging that 108 of the cattle shipped by 
complainant did not conform to respondent’s specifications; that 
pursuant to trade practice and authorization by complainant, re- 
spondent sold the 108 cattle at a special auction; and that respond- 


ent accounted to complainant with respect to the entire transac- 
tion. Respondent requested that all relief prayed for by 
complainant be denied. 


An oral hearing was held in Houston, Texas, on April 15, 1966. 
W. J. Weltler, of the Office of the General Counsel of this Depart- 


ment, served as presiding officer. Complainant was represented 
by Don Pierce, Esq., of St. Joseph, Missouri, and respondent by 
Louis Paine, Jr., Esq., of Houston, Texas. Nine witnesses testified 
at the hearing. The parties filed proposed findings of fact, conclu- 


sions of law, and orders, accompanied by supporting memoranda. 
Thereafter, respondent filed a reply memorandum. 


FINDINGS OF FACT 


1. Complainant, Morris Hertz & Son, Livestock Exchange Build- 
ing, So. St. Joseph, Missouri, is a partnership composed of Morris 
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and Fred Hertz who at all times material herein were registered 
under the Act with the Secretary of Agriculture as a dealer. 


2. Respondent, Port City Stockyards Company, 4905 Calhoun 
Road, Houston, Texas, is a corporation which at all times material 
herein was engaged in the business of a market agency buying 
livestock in commerce on a commission basis. 


3. Respondent had an order to purchase, for the account of a 
French concern, approximately 950 cows. Pursuant to such order, 


on July 16, 1965, respondent gave an order to complainant for 
the purchase for respondent’s account of: 


Approximately 300 head (in truck load lots) 1,150# average 
US. Utility Grade Slaughter Cows with estimated yield of 
50%. Cows weighing less than 1,000+ not acceptable. Short- 
legged Gobby Angus and Shorthorn not acceptable. Strong 
big framed butcher cows (Holstein, Hereford and Crosses) 
preferred; on or before July 26, 1965. 


Complainant was to buy the cows in Missouri for shipment to 
respondent in Texas. On Tuesday, July 20, 1965, respondent ad- 


vised complainant that “medium cutters” would be acceptable if 
they otherwise met specifications. 


4. Complainant was to draw sight drafts based on the cost of 
the cattle, trucking costs and a commission of 15¢ per hundred- 


weight. The drafts were to be drawn on the Port City Stockyards 
Company through the First City National Bank, Houston, Texas. 


Complainant was instructed to call respondent each afternoon for 
the purpose of informing respondent as to the number, weight 
and cost of the cows purchased that day. 


5. Complainant advised respondent each afternoon as to the 


number, weight and cost of the cows purchased that day. Upon 
their arrival in Houston, respondent’s agents examined the cows 
shipped by complainant. On July 20, 1965, respondent advised 


complainant that among the 96 cows that arrived that day, there 


were a few “wet” cows and a few “light” cows. In the morning 
of July 22, 1965, complainant was advised by respondent that it 
did not need any more cows. Complainant had purchased some 
cows that day, and it was agreed that complainant would only 


buy as many additional cows as might be needed to complete the 
partial truckloads already acquired on that day. 
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7. On Friday July 23, 1965, respondent advised complainant 
that a number of the cows shipped by it to respondent did not 
meet specifications. 

8. The Market News Branch of the Livestock Division of this 
Department reported the following market prices for Houston, 
Texas, in respect to cows weighing around a thousand pounds: 


Grade of Week of 
Cow July 19, 1965 July 26, 1965 
Utility $15.00 per hundredweight $14.00-$15.50 per hundredweight 
Cutter $14.00 per hundredweight $12.00-$14.50 per hundredweight 
Canner $11.50 per hundredweight $10.00-$12.00 per hundredweight 
9. On July 25, 1965, three independent appraisers inspected 319 
of the cows shipped by complainant to respondent. Such appraisers 


estimated: 


“That of the total number of three hundred nineteen (319) 
cows. . . one hundred eight (108) head of said cows weigh 
less than nine hundred fifty pounds (950#) and/or grade 


either U.S. Canner grade or higher grade but in our opinion 
carry less than a forty-nine percent (49%) yield of carcass 
to live weight.” 


Such 108 head had been in the groups assigned the following 
lot numbers by respondent: 


Number of Head Lot Numbers 
18 10, 15, 16 
23 27, 32 
8 37 
29 41 
30 51, 56 


10. One of such 108 animals died and the remaining 107 cows, 
which weighed a total of 118,860 pounds, were sold in Houston 
on July 26, 1965 at a special auction sale for a total of $14,856.83. 
The auction sale was held at respondent’s insistance by United 
Livestock Services Inc., a subsidiary of respondent. The auction 
was conducted in a commerically reasonable manner. 


11. Of such 108 animals, 88 head did not meet contract re- 
quirements concerning grade. Of such 88 animals, 61 head weighed 
a total of 68,200 pounds and sold for an average of $12.67 per 
hundredweight; and the remaining 27 head weighed a total of 
30,445 pounds and sold for an average of $11.40 per hundred- 
weight. Upon arrival in Houston such 61 cows had a market value 
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of $13.42 per hundredweight; and the 27 cows had a market value 
of $11.90 per hundredweight. If such 88 head had conformed to 
contract specifications concerning grade, they would have had a 
market value of at least $14.00 per hundredweight upon arrival 
in Houston. 


12. The remainder of the animals shipped by complainant to 
respondent, approximately 243 head, were delivered by respondent 
to its French customer. 


13. The amounts of the drafts drawn by complainant on respond- 
ent correctly reflected the prices paid by complainant for the cows 
and the trucking expenses incurred plus the agreed upon commis- 
sion of 15¢ per hundredweight. 


14. On July 28, 1965, respondent’s president sent a letter to 
complainant to which there were attached several documents in- 
cluding a check for $140.18 and an invoice reciting that 108 cows 
had been rejected and that $140.18 was the balance due to com- 
plainant. In the letter, respondent’s president stated that he 
would be “delighted” to discuss the matter further with complain- 
ant. 


15. Under the agreement of the parties the contract price of 
the cows shipped by complainant to respondent was $67,569.03. 
Respondent honored drafts totaling $60,855.81. There remains 
due and owing by respondent to complainant the sum of $5,538.13, 
computed as follows: 


Minimum Market Value of Cows Conforming 


to Contract Specifications $14.00 per ewt 
Market Value of 61 of the Animals Which 

did not Meet Contract Requirements $13.42 per cwt 
Difference ($14.00 less $13.42) $ .58 per cwt 
Weight of 61 Cows 68,200 pounds 
Damages as to 61 Cows (682 x $ .58) $ 395.56 
Market Value of 27 of the Animals Which 

did not Meet Contract Requirements $11.90 per cwt 
Difference ($14.00 less $11.90) $ 2.10 per cwt 
Weight of 27 Cows 30,445 pounds 
Damages as to 27 Cows (304.45 x $ 2.10) $ 639.35 
Total Damages $1,034.91 
Amount of Unpaid Drafts $6,713.22 
Less Amount Remitted on 7/28/65 $ 140.18 

$6,573.04 

Less Damages Suffered by Respondent $1,034.91 


Balance Owed by Respondent $5,538.13 
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16. A complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


Respondent selected approximately 243 of the animals shipped 
by complainant and delivered them to a customer of respondent’s. 
Such exercise of dominion and control over the animals consti- 
tuted an acceptance by respondent of all of the animals shipped 
by complainant, and precluded the rejection of the 108 head which 
according to respondent did not meet contract specifications. U. 
B. Livestock v. Clark, 25 A.D. 595 (1966). The 108 head had been 
part of six of the seven groups of cattle shipped by complainant. 
The animals delivered to respondent’s customer were selected 
from all seven of such groups. According to the testimony of re- 
spondent’s own witnesses, where an order buyer purchases a load 
of cattle for a principal, and some animals in the load do not meet 
specifications, the principal may not accept some of the animals 
and reject the remainder, unless the order buyer consents to such 
procedure. Absent such consent, the principal’s option is limited 
to the acceptance or rejection of all of the animals in a load. 


Upon being advised by respondent that a number of the animals 
delivered were not acceptable, complainant took the position that 
the animals were purchased by it for respondent’s account and 
that they were the property of respondent. Complainant did not 
agree to the sale by respondent for complainant’s account of 108 
of the animals. 


Inasmuch as respondent’s conduct amounted to an acceptance 
of all of the animals, it became liable for the agreed upon purchase 
price. However, respondent is entitled to a deduction in the 
amount of the damages suffered by it by reason of the fact that a 
number of the animals did not meet specifications. The burden 
of establishing the extent of such damages was respondent’s. 
Altsheler v. Heber, 23 A.D. 1507 (1964). While respondent con- 
tends that 108 of the animals delivered did not meet specifications, 
we are not convinced that all of such 108 animals failed to meet 
specifications. 


According to the report published by the Market News Branch 
of the Livestock Division of the Department, on the day of the 
auction in Houston, cutter cows were selling at prices ranging 
from $12.00 to $14.50 per hundredweight. Nineteen of the 108 
head were sold at auction in Houston for prices ranging from 
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$13.30 to $14.80 per hundredweight. Eleven of such 19 head met 
the contract specifications concerning weight. The evidence does 
not establish that such cows carried less than an estimated yield 
of 50% of carcass to live weight, and there is no evidence con- 
cerning the actual yield of any of the cows. 


One of the 108 cows respondent purported to reject died before 
it could be sold at auction in Houston. It is not clear that such 
cow failed to meet specifications. Since, as noted above, respond- 
ent accepted the animals, it also bore the risk of loss as to such 
cow. 


However, 61 of the 108 cows were sold at auction for an average 
price of $12.67 per hundredweight. According to the market 
prices reported by the Market News Branch of the Livestock 
Division, “low” cutter cows were selling for such price in Houston 
on the day of the auction. Twenty-seven of the remaining 108 
cows sold for an average of $11.40 per hundredweight which was 
the price reported on that day for canner cows. On the basis of 
the record considered as a whole, it is determined that, as to such 
88 head, respondent’s defense of breach of the contract specifica- 
tions concerning grade is supported by the evidence. The measure 
of respondent’s damages in this connection is the difference be- 
tween the market value of the 88 cows in Houston upon delivery 
to respondent and the market value such 88 cows would have had 
if they had conformed to contract requirements. Pacific Lettuce 
v. M &C Produce, 24 A.D. 532 (1965). 


Initially we must determine the market value upon delivery to 
respondent in Houston during the week of July 19, 1965 of the 
88 cows which did not meet specifications. According to the prices 
reported at Houston by the Market News Branch, market prices 
were lower on July 26 than they were during the week of July 19. 
On the day the 108 head were sold at auction in Houston, cutter 
cows sold for 75 cents less and canner cows for 50 cents less than 
such cows sold for during the week of July 19. It appears that 
the sale by respondent’s subsidiary in Houston on July 26, 1965 
of the 108 head was conducted in a commercially reasonable man- 
ner; and the prices obtained at such sale will be considered as the 
market value of the animals on that day. Therefore, the market 
value during the week of July 19, 1965 of 88 of the cows purchased 
by complainant, will be determined by adding to the price for 
which the cows sold on July 26, the amount of the above-mentioned 
drop in market prices. Accordingly, $13.42 per hundredweight 
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($12.67 + $ .75) will be considered as the market value at the 
time of arrival in Houston of the 61 cows which sold for $12.67 
per hundredweight, and $11.90 per hundredweight ($11.40 + 
$ .50) will be considered as the market value at the time of arrival 
of the 27 cows which sold for $11.40 per hundredweight. On the 
basis of prices reported by the Market News Branch for the week 
of July 19, 1965 it is further concluded that if such 88 cows had 
been of the grade specified by respondent, they would have had a 
market value of at least $14.00 per hundredweight upon arrival 
in Houston. Accordingly, the difference between the market value 
of the cows delivered and of cows conforming to the contract 
specifications concerning grade, was $2.10 per hundredweight 
($14.00 less $11.90) as to 27 of the cows which weighed a total 
of 30,445 pounds, and 58 cents per hundredweight ($14.00 less 
$13.42) as to 61 of the cows which weighed a total of 68,200 
pounds, or a total of $1,034.91 (304.45 times $2.10 plus 682 times 
$ .58). Damages need not be established with exactness. It 
suffices if a reasonable basis for their computation is afforded. 
Natural Bridge Packing Co. v. Ganey, 15 A.D. 818 (1956). 


The cows were supposed to weigh a minimum of 1,000 pounds at 
the time of their purchase by complainant in Missouri. At least 
17 of the cows weighed less than a 1,000 pounds at that time. 
The measure of respondent’s damages in this connection is the 
difference in the market value in Missouri, upon their purchase 
by complainant, between 1,000 pound cows conforming to contract 
specifications and cows weighing less than 1,000 pounds but other- 
wise conforming to contract specifications. However, there is no 
evidence on the basis of which respondent’s damages in this regard 
might be determined. There is no apparent difference between 
the price per hundredweight paid by complainant for cows weigh- 
ing 1,000 pounds and for cows weiching less than 1,000 pounds. 
The reports by the Market News Branch are not sufficiently de- 
tailed for use as a guideline in determining respondent’s damages 
in this regard. It might be noted that, upon delivery in Houston, 
the cows were to comply with grade and yield specifications but 
they would net necessarily have to weigh 1,000 pounds at that 
time. For this reason damages are determined with reference to 
the point of purchase as regards the weight requirement. and 
with reference to the time and place of delivery as regards the 
grade specifications. 


According to respondent, a substantial number of the cows 
failed to meet the specification concerning estimated yield. How- 
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ever, the approximate number of such cows or the extent of the 
deviation from the specified estimated yield was not established. 


Respondent called upon an arbitration committee composed of 
three independent appraisers, for the purpose of having such 
committee determine whether, under the provisions of respond- 
ent’s contract with its French customer, such customer was bound 
to accept the animals shipped by complainant. The choice of using 
the services of such committee was made by respondent; and 
absent an agreement to that effect, other persons may not be 
required to bear any part of the arbitration expenses. Accordingly, 
complainant will not be found liable for any part of the arbitration 
fees paid by respondent. Moreover since respondent accepted all 
of the animals shipped by complainant, the latter may not be 
held responsible for feed expenses incurred after the delivery 
of the cows to respondent. However, since complainant did breach 
its contract with respondent, complainant’s claim will be disallowed 
insofar as it involves a request for reimbursement for protest fees 
paid following respondent’s refusal to accept two of the drafts 
drawn by complainant. 


Respondent claims that there was an accord and satisfaction 
after it “rejected” 108 of the animals in that complainant accepted 
a check for $140.18. However, the letter transmitting the check 
to complainant stated that respondent would discuss the matter 
further with complainant at the latter’s request. Under the cir- 
cumstances, complainant’s acceptance of the check did not give 
rise to an accord and satisfaction. : 


A failure to pay in connection with a livestock purchase, in 
commerce, constitutes an unjust practice in violation of the Act 
on the basis of which reparation may be awarded. Russell v. 
Mitchell, 25 A.D. 519 (1966). Cf. 9 CFR 201.43(c). On the basis 
of all of the foregoing, it is concluded that respondent should be 
ordered to pay to complainant the unpaid balance of the agreed 
upon price of the cows, minus a deduction in the amount of the 
damages determined to have resulted from complainant’s breach 
of contract. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $5,538.13 with in- 
terest thereon at the rate of 6% per annum from August 1, 1965, 
until paid. Copies hereof shall be served upon the parties. 
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(No. 10,990) 


In re CECIL F. METTER, d/b/a LANCASTER SALES YARD. P&S 
Docket No. 3748. Decided January 19, 1967. 


Market agency—Shippers’ proceeds—Insolvency—Suspension of 
registration—Default 


Respondent is ordered to cease and desist from using shippers’ proceeds for 
unauthorized purposes, failing to maintain properly the custodial ac- 
count for shippers’ proceeds, issuing insufficient funds consignment 
proceeds checks, permitting employees etc. to purchase consigned live- 
stock, issuing incomplete scale tickets and charging, demanding or 
collecting a greater or less or different compensation for stockyard 
services than those specified in his rate schedule and is suspended as a 
registrant under the act for a period of 60 days and thereafter until no 
longer insolvent. 


Mr. Garrett N. Wyss for complainant. 
Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed November 29, 1966, to which respondent did not file excep- 
tions, are adopted as the final decision and order in this proceeding. 


This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.). It is charged, among other things, that the respondent’s 
financial condition does not meet the requirements of the Act 
and that he has violated the Act and the regulations thereunder 
(9 CFR 201.1 et seqg.). The respondent has failed to file an answer 
to the complaint within the time prescribed by the rules of prac- 
tice (9 CFR 202.9(a)) and is in default. Accordingly, the matter 
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is being handled pursuant to section 202.9(c) of the rules of 
practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. (a) Cecil F. Metter, hereinafter referred to as the respond- 
ent, is an individual with his principal place of business located at 
1404 G4 East, Box 186, Lancaster, California. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operating 
the Lancaster Sales Yard, Lancaster, California, a posted stock- 
yard under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard, and buying and selling live- 
stock in commerce for his own account; 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities exceed his current assets. 
As of June 1, 1966, respondent had current liabilities totalling 
$10,032.62 and current assets totalling $6,535.37, resulting in an 
excess of current liabilities over current assets of $3,497.25. 


3. Respondent used funds received from the sale of livestock 
consigned to him for sale at the stockyard on a commission basis 
for purposes of his own and purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds to 
shippers, thereby endangering the faithful and prompt accounting 
therefor and payment of the portions thereof due the owners or 
consignors of livestock. As of June 1, 1966, respondent had out- 
standing checks issued to consignors of livestock, drawn on his 
custodial bank account, in the amount of $5,950.02, and had with 
which to offset such outstanding checks, a bank balance in his 
custodial account of $1,126.11, current proceeds receivable of 
$1,640.15, plus deposits in transit of $468.33, resulting in a deficit 
of $2,715.43 in funds available to pay shippers’ proceeds. 


4. Respondent, on or about the dates and in the transactions 
set forth below, sold livestock at the stockyard on a commission 
basis and in purported payment of the net proceeds due the con- 
signors thereof, issued checks which were returned unpaid by the 
bank on which they were drawn because of insufficient funds in 
respondent’s custodial account. 
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Date No. of 
1966 Head Consignor—Payee Amount 
January 8 25 Jess Todd $1,556.17 
29 8 George Cloyd 399.09 
29 3 G. E. Finkenbinder 199.38 
February 5 5 Jay Brown 191.03 
5 2 F. Tootle 52.32 
5 1 Leslie Gold 30.87 
5 5 James Morris 341.87 
12 25 Glen E. Finkenbinder 1,927.50 
19 21 George Oatis 302.10 
March 5 1 Walt Cole 132.19 
12 9 A. V. Feeders 811.41 
April 2 11 Alvin Little 375.87 
2 24 Frank House 310.17 
2 2 Roy Sanders 232.74 
May 7 28 Eldon Foley 2,708.50 
21 1 Tom Humphreys 22.80 
21 17 T. A. Woodson 324.00 


5. (a) On or about April 27, 1966, respondent purchased 24 
head of livestock at Tulare County Farm Bureau Sales Yard, 
Visalia, California, a posted stockyard subject to the provisions 
of the Act, and in payment therefor issued a check to California 
Farm Bureau Marketing Association, in the amount of $1,728.88, 
drawn on his general account. In order that funds would be avail- 
able to pay such check respondent, on April 29, 1966, issued a 
check in the amount of $1,728.88 drawn on his custodial account 
payable to Cecil F. Metter and deposited said check in his general 
account. 


(b) On or about May 4, 1966, respondent purchased 34 head 
of livestock at Tulare County Farm Bureau Sales Yard, Visalia, 
California, a posted stockyard subject to the provisions of the 
Act, and in payment therefor issued a check to California Farm 
Bureau Marketing Association, in the amount of $2,876.04, drawn 
on his general account. In order that funds would be available 
to pay such check respondent, on May 19, 1966, issued a check in 
the amount of $3,000 drawn on his custodial account payable to 
Cecil F. Metter and deposited said check in his general account. 


(c) On April 16, 1966, respondent issued a check in the 
amount of $80.54, drawn on his custodial account containing gross 
proceeds from the sale of livestock on a commission basis, payable 
to Bob Webb, in payment of the net proceeds due from the sale 
on a commission basis of miscellaneous items other than livestock. 
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(d) On April 30, 1966, respondent issued a check in the 


amount of $28.90, drawn on his custodial account containing gross 
proceeds from the sale of livestock on a commission basis, payable 
to Voyd Blythe, in payment of the net proceeds due from the sale 


on a commission basis of miscellaneous items other than livestock. 


(e) On May 14, 1966, respondent issued a check in the amount 
of $12.40, drawn on his custodial account containing gross pro- 
ceeds from the sale of livestock on a commission basis, payable to 


H. Burlin, in payment of the net proceeds due from the sale on 
a commission basis of miscellaneous items other than livestock. 


(f) On May 21, 1966, respondent issued a check in the amount 
of $47.18, drawn on his custodial account containing gross pro- 


ceeds from the sale of livestock on a commission basis, payable to 
Cecil McCoy, in payment of the net proceeds due from the sale 
on a commission basis of miscellaneous items other than livestock. 


6. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, in connection with the auction 


sales of livestock, permitted the ringman, weighmaster, clerk of 


sales, and parttime auctioneer, to purchase livestock for their 
own accounts, which livestock had been consigned to respondent 
for sale on a commission basis. 


Date No. of 

1966 Head Purchaser Amount 
March 26 3 Eldon Foley—Ringman $ 120.00 
March 12 1 Ardith Madaule—Clerk of Sale 92.08 
January 8 3 Mel Clark—Weighmaster 148.00 
February 12 3 Mel Clark—Weighmaster 272.50 
March 19 2 Me! Clark—Weighmaster 94.00 
April 23 21 Mel Clark—Weighmaster 1,254.40 
May 21 2 Mel Clark—Weighmaster 75.63 
April 9 2 Jim Dunlop—Auctioneer 28.00 
April 23 2 Jim Dunlop—Auctioneer 88.00 
April 30 2 Jim Dunlop—Auctioneer 90.00 
May 12 1 Jim Dunlop—Auctioneer 100.00 
May 19 1 Jim Dunlop—Auctioneer 112.50 


7. Respondent, on April 30, May 7, and May 28, 1966, issued to 
consignors of livestock, scale tickets which failed to show the name 


or initials of the person who weighed the livestock represented 
thereon. 


8. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, failed to charge to and collect 
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from the consignors or sellers of livestock the correct amount of 


the commission charges or “no sale” charges specified in respond- 
ent’s rate schedule in effect at the time of such transactions. 


Commission 


Charge as 
Date No. of Name of Actual Commission Specified in 
1966 Head Consignor Charged Rate Schedule 
January 29 3 G. E. Finkenbinder None $ 9.97 
February 5 8 G. E. Finkenbinder None 20.55 
February 12 27 G.E, Finkenbinder None 57.83 
February 26 15 G. E. Finkenbinder None 65.69 
April 23 12 LS Y None 62.30 
April 30 4 LS Y None 14.28 
May 7 28 LS Y (F & M) None 81.26 
April 14 3 John A. Nolen $15.58 11.13 
May 26 9 RK. C., Cornelius $22.79 16.28 


“No Sale” Charge 


Date No. of Name of Actual “No Sale” as Specified in 
1966 Head Consignor Charge Made Rate Schedule 
April 7 1 Jo. Webb $1.00 $3.00 
April 14 2 D. Lee 4.00 6.00 


PROPOSED CONCLUSIONS 
By reason of the facts found in paragraph 2 herein, respond- 


ent’s financial condition does not meet the requirements of the 
Act (7 U.S.C. 204). 


By reason of the facts found in paragraphs 3 and 5 herein, re- 
spondent has wilfully violated sections 307 and 312(a) of the Act 


(7 U.S.C. 208, 218(a)) and sections 201.40, 201.41 and 201.42 of 
the regulations (9 CFR 201.40, 201.41, 201.42). 
By reason of the facts found in paragraph 4 herein, respondent 


has wilfully violated sections 307 and 312(a) of the Act, supra. 


By reason of the facts found in paragraph 6 herein, respondent 


has wilfully violated sections 307 and 312(a) of the Act, supra, 
and section 201.57(a) of the regulations (9 CFR 201.57(a)). 


By reason of the facts found in paragraph 7 herein, respondent 
has wilfully violated sections 807 and 812(a) of the Act, supra, 
and section 201.49 of the regulations (9 CFR 201.49). 


By reason of the facts found in paragraph 8 herein, respondent 
has wilfully violated sections 306(f), 307 and 312(a) of the Act 


(7 U.S.C. 207(f), 208, 213(a)). 
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PROPOSED ORDER 


Respondent, Cecil F. Metter, d/b/a Lancaster Sales Yard, shall 


cease and desist from: (1) using funds received as proceeds from 
the sale of livestock on a commission basis for purposes of his 
own and purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers; (2) 
failing to maintain his custodial account for shippers’ proceeds 
in conformity with the provisions of section 201.42 of the regula- 
tions (9 CFR 201.42); (8) issuing checks to any person in pay- 
ment of the net proceeds resulting from the sale of consigned 
livestock when respondent knows or has reason to know that 
such checks will not be honored when presented for payment at 
the bank upon which they are drawn; (4) permitting his ringman, 
clerk of sale, weighmaster, auctioneer, or other employees whose 
duties in connection with the selling of livestock by auction involve 
the making of determinations or decisions directly affecting the 
interests of consignors, to purchase for any purpose for their own 
account livestock consigned to respondent for sale on a commis- 
sion basis; (5) issuing to consignors of livestock scale tickets 
which fail to show the appropriate information required by the 
regulations, including the name or initials of the person who 
weighed the livestock represented thereon; and (6) charging, 
demanding or collecting a greater or less or different compensation 
for stockyard services furnished by him at a posted stockyard 
than the rates and charges specified in the schedule of rates and 
charges filed with the Secretary of Agriculture and in effect at 
the time. 


Respondent is suspended as a registrant for a period of 60 days 
and thereafter until such time as he demonstrates that he is no 
longer insolvent. When the 60 day period has expired and re- 
spondent has demonstrated that he is no longer insolvent, a sup- 
plemental order will be issued in this proceeding terminating this 
suspension. 


(No. 10,991) 


In re ARNEL COLE AND DONALD COLE. P&S Docket No. 3761. De- 
cided January 20, 1967. 


Failure to pay when due—Records—Insolvency—Suspension of 
registrations—Consent 
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Respondent Arnel Cole is ordered to cease and desist from failing to pay 
when due for livestock purchased, is ordered to keep records that fully 


disclose all transactions in his business as a dealer and is suspended as 
a registrant under the act until no longer insolvent. 


Respondent Donald Cole is ordered to keep records that fully disclose all 
transactions in his business as a dealer and is suspended as a registrant 


under the act until no longer insolvent. 


Miss Eva S. Reifenberg for complainant. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on November 30, 1966, by the Director, Packers and Stock- 
yards Division, Consumer and Marketing Service, United States 
Department of Agriculture, charging respondents with violations 
of the Act and the regulations promulgated thereunder (9 CFR 
201.1 et seq.), hereinafter referred to as the regulations, and 
charging that the financial conditions of respondents do not meet 
the requirements of the Act. 


Respondents filed answers on January 3, 1967, in which they 
admit the jurisdictional allegations of the complaint, neither ad- 
mit nor deny the remaining allegations, waive oral hearing and 
the report of the Hearing Examiner, and consent to the issuance 
of specified orders, with findings and conclusions, for the purpose 
of this proceeding only, based on all allegations contained in the 
complaint. Complainant has filed a recommendation that an order 
containing the provisions consented to by respondents be issued. 


FINDINGS OF FACT 


1. The Alta Sales Yard stockyard, Dinuba, California; the 
California Farm Bureau Marketing Association stockyard, Vi- 
salia, California; the L & M Sales Yard stockyard, Fresno, Cali- 
fornia; the Maclin-Caldwell Auction Company stockyard, Ontario, 
California; the Producers Livestock Marketing Association stock- 
yard, Artesia, California; the San Jacinto Livestock Commission 
Co. stockyard, San Jacinto, California; the Templeton Sales Yard, 
Inc. stockyard, Templeton, California; the Tulare Sales Yard, Inc. 
stockyard, Tulare, California; the Valley Stockyards, Inc. stock- 
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yard, El Centro, California; and the Western Stockman’s Market 
stockyard, Wasco, California, are posted stockyards subject to 
the provisions of the Act. 


2. (a) Respondent Arnel Cole is an individual residing at 733 
West J Street, Oakdale, California. 


(b) Respondent Donald Cole is an individual residing at 
15195 Johnson Drive, Orosi, California. 


(c) Respondents Arnel Cole and Donald Cole are now and 
have been since August 12, 1959, registered under the Act with 
the Secretary of Agriculture as partners engaged in the business 
of a dealer and trading under the name Cole & Son. 


(d) During the period beginning on or before June 1, 1966, 
to the date of the filing of this Complaint, respondent Arnel Cole 
has been engaged in the business of a dealer buying and selling 
livestock in commerce for his separate account. 


(e) During the period beginning on or before June 1, 1966 
and extending until July 11, 1966, respondent Donald Cole has 
been engaged in the business of a dealer buying and selling live- 
stock in commerce for his separate account. 


3. Respondent Arnel Cole’s current liabilities exceed his current 
assets. As of August 31, 1966, respondent Arnel Cole’s current 
liabilities exceeded his current assets by approximately $14,000.00. 


4. Respondent Donald Cole’s current liabilities exceed his cur- 
rent assets. As of August 31, 1966, respondent Donald Cole’s 
current liabilities exceeded his current assets by approximately 
$5,000.00. 


5. Respondent Arnel Cole, in connection with his operations 
as a dealer buying and selling livestock in commerce for his sep- 
arate account, on or about the dates and in the transactions set 
forth below, purchased livestock in commerce and failed to pay, 
when due, the full purchase price of such livestock. 


Date No. of Head Purchase 

1966 and Species Price Posted Stockyard Where Purchased 
June 14 34 cattle $3,683.87 Maclin-Caldwell Auction Company 
August 9 10 cattle 674.08 Maclin-Caldwell Auction Company 
August 16 9 cattle 893.39 Maclin-Caldwell Auction Company 
June 11 9 cattle 631.12 San Jacinto Livestock Commission Co. 
July 30 17 cattle 1,788.76 San Jacinto Livestock Commission Co. 
July 23 82 cattle 8,042.33 San Jacinto Livestock Commission Co. 
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6. Respondent Donald Cole, during the period from June 11, 
1966 to July 11, 1966, failed to keep accounts, records and memo- 
randa that fully and correctly disclosed all transactions involved 
in his operations as a dealer in that said individual during said 
period (1) did not have (a) a general ledger of accounts showing 
assets, liabilities, income, expenses and net worth, (b) a cash 
receipts and disbursements journal, (c) an accounts receivable 
ledger, (d) an accounts payable ledger, (e) a record of all checks 
issued, and (f) a record or list of outstanding checks; and (2) 
did not make or make and retain monthly reconciliations of his 
bank accounts. 


7. Respondent Arnel Cole, during the period from August 1, 
1966 to August 31, 1966, failed to keep accounts, records, and 
memoranda that fully and correctly disclosed all transactions in- 
volved in his operations as a dealer in that said individual during 
said period (1) did not have (a) a general ledger of accounts 
showing assets, liabilities, income, expenses, and net worth, (b) 
a cash receipts and disbursements journal, (c) an accounts re- 
ceivable ledger, (d) an accounts payable ledger, (e) a record of 
all checks issued, and (f) a record or list of outstanding checks; 
and (2) did not make or make and retain monthly reconciliations 
of his bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact number 3 
hereof, respondent Arnel Cole is insolvent within the meaning of 
the Act (7 U.S.C. 204). 


By reason of the facts set forth in finding of fact number 4 
hereof, respondent Donald Cole is insolvent within the meaning 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in finding of fact number 5 
hereof, respondent Arnel Cole has willfully violated section 312 (a) 
of the Act (7 U.S.C. 213(a)) and section 201.43(b) of the regu- 
lations (9 CFR 201.43(b)). 


By reason of the facts set forth in finding of fact number 6 
hereof, respondent Donald Cole has willfully violated section 401 
of the Act (7 U.S.C. 221). 


By reason of the facts set forth in finding of fact number 7 
hereof, respondent Arnel Cole has willfully violated section 401 
of the Act (7 U.S.C. 221). 
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Inasmuch as respondents have consented to the issuance of an 
order containing the provisions set forth below and complainant 
has recommended that such order be issued, the order will be is- 
sued. 


ORDER 


Respondent Arnel Cole shall cease and desist from failing to 
pay, when due, the full purchase price for livestock purchased in 
commerce. 


Respondent Arnel Cole shall keep such accounts, records, and 
memoranda as will fully and correctly disclose all transactions 
involved in his operations as a dealer in commerce, including (a) 
a general ledger of accounts showing assets, liabilities, income, 
expenses and net worth, (b) a cash receipts and disbursements 
journal, (c) an accounts receivable ledger, (d) an accounts pay- 
able ledger, (e) a record of all checks issued, (f) a record or list 
of outstanding checks, and (g) monthly reconciliations of his bank 
accounts. 


Respondent Donald Cole shall keep such accounts, records and 
memoranda as will fully and correctly disclose all transactions 
involved in operations by him as a dealer in commerce, including 
(a) a general ledger of accounts showing assets, liabilities, in- 
come, expenses and net worth, (b) a cash receipts and disburse- 
ments journal, (c) an accounts receivable ledger, (d) an accounts 
payable ledger, (e) a record of all checks issued, (f) a record or 
list of outstanding checks, and (g) monthly reconciliations of his 
bank accounts. 


Respondent Donald Cole is suspended as a registrant under the 
Act until he demonstrates that he is no longer insolvent. When 
said respondent demonstrates that he is no longer insolvent, a 
supplemental order will be issued in this proceeding terminating 
such suspension. 


Respondent Arnel Cole is suspended as a registrant under the 
Act until he demonstrates that he is no longer insolvent. When 
said respondent demonstrates that he is no longer insolvent, a 
supplemental order will be issued in this proceeding terminating 
such suspension. 


This order shall become effective as to each respondent on the 
sixth day after service hereof upon said respondent. Copies hereof 
shall be served upon the parties. 
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(No. 10,992) 


N. E. WILSON v. CORN BELT LIVESTOCK & COMMISSION COMPANY. 
P&S Docket No. 3652. Decided January 23, 1967. 


Petition for rehearing and reargument denied—Order upon 
reconsideration 


Upon reconsideration it is determined that the findings of fact and conclu- 
sions set forth in the decision are supported by the evidence and are in 
accordance with established rules of law. Respondent’s petition for 
rehearing and reargument is denied and the order of October 17, 1966, 
is reinstated. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR REHEARING AND REARGUMENT 
AND ORDER UPON RECONSIDERATION OF PREVIOUS ORDER 


In this reparation proceeding under the Packers and Stockyards 
Act 1921, as amended (7 U.S.C. 181 et seq.), an order was issued 
on October 17, 1966 awarding reparation to complainant in the sum 
of $2,981.42, plus interest thereon at the rate of 6% per annum. 
On November 2, 1966 respondent filed a petition for rehearing and 
reargument and for reconsideration of the order. An answer to 
such petition was filed by complainant on November 3, 1966. 


In his petition respondent refers to the conclusion in the original 
decision in this proceeding, that all details concerning the sale of 
complainant’s cattle to Fennewald had not been completed when 
the cattle were delivered at the Mississippi Valley Stockyards. 
Respondent alleges that such conclusion was erroneous. However, 
the record shows that prior to the delivery of the cattle to re- 
spondent at the Mississippi Valley Stockyards, the amount of the 
purchase price had not been determined. Complainant had not 
been paid for the livestock; and, as respondent himself testified 
at the hearing in this proceeding, it was part of his duties, as a 
market agent selling livestock for the account of others, to collect 
the purchase price from the purchaser and to remit the net pro- 
ceeds of sale to the seller. 


Respondent alleges in his petition that: “the conclusion . 
that ‘complainant was relying upon respondent to complete the 
transaction and remit the money to complainant exactly as if he 
had shipped the cattle to the Mississippi Valley Stockyards, con- 
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signed to the respondent, without having first agreed upon a 
buyer’, is completely unwarranted by the evidence and by the law.” 
The record clearly shows that complainant did in fact expect that 
the transaction would be completed in this fashion; accordingly, 
the conclusion that complainant anticipated that the transaction 
would be handled in this way, cannot be said to be without warrant 
in law. 


Respondent alleges that, at the time of the transaction involved, 
the purchaser of complainant’s cattle was registered under the 
Act with the Secretary of Agriculture. Respondent asserts that 
he was not permitted to discriminate against a registered market 
agency whose registration had not been suspended by this De- 
partment. However, a refusal to sell cattle, except upon the un- 
conditional payment therefor, to a registrant of doubtful financial 
reliability is not, as respondent implies, an unlawful discrimination 
against such registrant. 


Respondent argues that section 203.5 of Title 9, Code of Federal 
Regulations, specifically prohibits a market agency, such as the 
respondent was, from paying the expenses of a buyer (“such as 
insufficient fund checks as here”); that section 201.61 prohibits 
a market agency from clearing or financing dealers; and that our 
decision would make respondent a guarantor of the financial sta- 
bility of persons registered under the Act. Section 203.5 of Title 
9, Code of Federal Regulations, relates to the practice by market 
agencies of paying the business or personal expenses incurred by 
buyers who attend livestock sales conducted by such market 
agencies. The examples given in section 203.5 are expenses such 
as for meals, lodging, travel, entertainment and long distance 
telephone calls. Section 203.5 states that such practice is deemed 
a violation of the Act. Clearly, sections 201.61 and 203.5 are in- 
applicable and we did not hold in this case that respondent was a 
guarantor of other registrants. The gravamen of complainant’s 
complaint is that without first notifying complainant and giving 
him an opportunity to take any steps in his own behalf, respond- 
ent’s agent delivered complainant’s cattle to a purchaser known to 
be a poor credit risk without first obtaining payment therefor; that 
such action constituted a violation of section 307 of the Act (7 
U.S.C. 208) by respondent and caused complainant to suffer 
damages. Under the Act (7 U.S.C. 209) respondent is liable to 
the party injured in consequence of such violation; and therefore 
complainant was awarded reparation. 
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The other matters raised in respondent’s petition were already 
considered at the time the order of October 17, 1966 was issued. 
The evidence respondent would introduce if the hearing were re- 
opened is irrelevant. Upon reconsideration of the record in this 
case as a whole, it is determined that the findings of fact and con- 
clusions set forth in the decision herein are supported by the 
evidence and are in accordance with established rules of law and 
good cause for the granting of respondent’s petition for rehearing 
and reargument has not been shown. Accordingly, respondent’s 
petition for rehearing and reargument is hereby denied, and the 
order cf October 17, 1966, is hereby reinstated except that the 
reparation awarded therein shall be paid within 30 days from the 
date of this order. 


Copies hereof shall be served upon the parties. 


(No. 10,993) 


In re FRANK H. RIPPLE. P&S Docket No. 3755. Decided January 
24, 1967. 


Suspension terminated 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), an order was issued on December 7, 1966, suspending re- 
spondent as a registrant under the Act until respondent complies 
with the bonding requirements under the Act and the regulations 
issued thereunder. Complainant has now recommended that a 
supplemental order be issued terminating the suspension of re- 
spondent as a registrant under the Act as respondent has fur- 


nished a bond which meets the requirements of the Act and the 
regulations. 


Accordingly, the suspension of respondent as a registrant under 


the Act in the order of December 7, 1966, is hereby terminated. 
Such order shall remain in full force and effect in all other re- 
spects. 


Copies hereof shall be served upon the parties. 
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(No. 10,994) 


TUCKER AND SON v. CASA GRANDE LIVESTOCK AUCTION & COMMIS- 


SION Co. and JIM MANNING. P&S Docket No. 3637. Decided 
January 26, 1967. 


Shippers’ proceeds—Failure to remit—Liability of market agency 


Reparation awarded complainant against respondent market agency, which 
defaulted in the filing of answer, for amount of net proceeds received 


from sale of livestock consigned by complainant for sale on commission 
basis. Complaint dismissed as to individual respondent where evidence 
fails to indicate that he incurred personal liability. 

Mr. E. F. Madison, of Bastrop, La., for complainant. 
Respondent Jim Manning pro se. 
Miss Eva S. Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. The proceeding was instituted by a formal 
complaint filed on June 10, 1965, in which complainant seeks repa- 
ration from the Casa Grande Livestock Auction & Commission Co. 
alleging that 82 steers were consigned by complainant to the re- 
spondent commission company for sale on a commission basis; and 
that the draft drawn by complainant to obtain payment of the 


net proceeds of sale ($8,779.41) was returned to complainant’s 
bank unpaid and marked “payment refused.” An amended com- 
plaint was later filed adding Jim Manning as a party respondent. 
Copies of the amended complaint were served upon respondents; 


and respondent Jim Manning filed an answer denying liability to 


complainant. No answer was filed by the Casa Grande Livestock 
Auction & Commission Co. 


Copies of the investigative report, prepared by the Packers and 


Stockyards Division of the Department and filed in the proceeding 
pursuant to § 202.40 of the rules of practice (9 CFR 202.40), were 


served upon the parties. Inasmuch as none of the parties requested 
an oral hearing, the proceeding was handled under the “‘shortened 


procedure” provided for by the rules of practice (9 CFR 202.58, 
202.17). 
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FINDINGS OF FACT 


1. Complainant, Tucker and Son, Bernice, Louisiana, is a part- 
nership composed of L. C. Tucker and Shelby Tucker who at all 
times material herein were regsitered under the Act with the 
Seeretary of Agriculture as a dealer. 

2. Respondent Casa Grande Livestock Auction & Commission Co. 
Casa Grande, Arizona, was at all times material herein a corpora- 


tion engaged in the business of a market agency selling livestock 
on a commission basis at the livestock market known as Casa 


Grande Livestock Auction Company, Inc., a posted stockyard sub- 
ject to the provisions of the Act, hereinafter referred to as the 
stockyard. 

3. Respondent Jim Manning, is an individual residing at Casa 
Grande, Arizona. 


4. On April 28, 1965, at the stockyard, respondent Casa Grande 
Livestock Auction & Commission Co. sold for complainant’s ac- 


count, 82 steers for a net total of $8,779.41. No part of the net 
proceeds of sale have been remitted to complainant. 


5. The amended complaint was filed within 90 days of the ac- 
crual of the cause of action. 


CONCLUSIONS 


Respondent Casa Grande Livestock Auction & Commission Co. 
failed to file an answer to the complaint thereby admitting the 


facts alleged therein. The failure to remit to the person entitled 


thereto, the net proceeds received from the sale of consigned 
livestock on a commission basis, constitutes an unjust practice 
in violation of section 307 of the Act on the basis of which repara- 


tion may be awarded (7 U.S.C. 208; 9 CFR 201.48). Accordingly, 


respondent Casa Grande Livestock Auction & Commission Co. 


will be ordered to pay reparation to complainant in the amount of 
the net proceeds of the sale of the livestock sold by said respond- 
ent on a commission basis for complainant’s account. Minot Live- 


stock Auction v. Wood Bros., 24 A.D. 459 (1965). 


The complainant in a reparation proceeding under the Act has 
the burden of establishing its claim. Epp v. Lathrop, 22 A.D. 
1265 (1963). Respondent Manning denies liability to com- 


plainant asserting that complainant transacted business with the 
respondent corporation rather than with the individual respondent. 
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It is alleged in the amended complaint that respondent Manning is 


“one of the owners” of the Casa Grande Livestock Auction & Com- 
mission Co.; and complainant, in its opening statement of facts, 
asserts that it drew a draft on the Casa Grande Livestock Auction 


& Commission Co, pursuant to instructions by respondent Man- 


ning. However, the evidence does not support the conclusion that 
respondent Manning incurred personal liability in connection with 
the transaction in question. Accordingly, the complaint must be 


dismissed as to said respondent. 


ORDER 


Within 30 days from the date of this order, respondent Casa 
Grande Livestock Auction & Commission Co. shall pay to com- 


plainant the sum of $8,779.41 with interest thereon at the rate 
of 6% per annum from May 1, 1965, until paid. The complaint 


is hereby dismissed as to respondent Jim Manning. Copies hereof 
shall be served upon the parties. 


(No. 10,995) 


In re CLARK TILGHMAN, GEORGE BOTTS, AND HAROLD §. EVANS, 


d/b/a CLARK TILGHMAN Livestock. P&S Docket No. 3730. 
Decided January 30, 1967. 


False weights—Incomplete scale tickets—Records—Suspension 
of registrations—Consent 


Respondents consented to the issuance of an order requiring them to cease 
and desist from weighing livestock at false weights, issuing untrue and 
incomplete scale tickets, failing to pay on basis of correct weights and 
failing to operate livestock scales properly and ordering them to keep 


full records of transactions under the act and suspending them as regis- 
trants for a period of 14 days. However, except with respect to their 


operations at Rutherford, Tennessee, the suspensions of Botts and Evans 
shall be held in abeyance. 


Mr. Garrett N. Wyss for complainant. 
Mr. Tom Eiam, of Union City, Tenn., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
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seq.), hereinafter referred to as the Act, instituted by a complaint 


filed on August 25, 1966, by the Acting Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging respondents with 


violations of the Act and the regulations thereunder (9 CFR 
201.1 et seq.), hereinafter referred to as the regulations. 


Respondents filed an amended answer on December 16, 1966, 
in which they admit the jurisdictional allegations of the com- 


plaint, waive oral hearing and the report of the Hearing Ex- 


aminer, and consent to the issuance of a specified order, with 
findings and conclusions, for the purpose of this proceeding only, 
based on all allegations contained in the complaint. Complainant 


has recommended that the order consented to by respondents be 
issued. 


FINDINGS OF FACT 
1. (a) Respondents George Botts and Harold S. Evans, part- 
ners d/b/a Botts-Evans Livestock Company with a place of busi- 


ness at Union City, Tennessee, were at all times material herein 
engaged in the business of a dealer, registered with the Secretary 
of Agriculture to buy and sell livestock in commerce for their own 


account, 


(b) Respondents George Botts, Harold S. Evans, and Clark 
Tilghman, partners d/b/a Clark Tilghman Livestock with a place 
of business at Rutherford, Tennessee, were at all times material 
herein engaged in the business of a dealer, registered with the 
Secretary of Agriculture to buy and sell livestock in commerce for 
their own account. 


2. Respondents, on or about the dates and in the transactions 
referred to in the tabulation below, in connection with purchases 
of livestock by respondents in commerce (1) weighed the livestock 


at less than their true and correct weights; (2) issued scale tickets 
showing false weights for the livestock and failing to show the 
name of the buyer of the livestock, and the name or initials of the 
person who weighed the livestock, copies of which tickets were 
made a part of respondents’ books and records; and (3) paid the 


sellers or caused the sellers to be paid for the livestock on the basis 
of such false weights. 
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Date of No. of Head 
Purchase Scale Ticket and Purchase True and Correct Weight 
1966 No. Description Weight Weight Difference 
(pounds) (pounds) (pounds) 
May 14 11444 1 White Sow 275 288 13 
May 14 11445 1 White Gilt 
1 Black Back 
Barrow 
1 White Barrow 620 629 9 
May 17 11383 1 White Sow 
1 White Barrow 560 602 42 
May 17 11384 1 Red Sow 330 349 19 
May 17 11385 1 Black Gilt 160 171 11 


3. Respondents, on May 14 and May 17, 1966, in connection 
with the weighing of livestock purchased in commerce on a weight 
basis by respondents, failed to operate the livestock scale at Ruth- 
erford, Tennessee, in accordance with the INSTRUCTIONS FOR 
WEIGHING LIVESTOCK issued on March 9, 1963, by the Pack- 
ers and Stockyards Division, in that respondents, through re- 
spondent Clark Tilghman, weighed livestock when said scale was 
not in balance. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondents have wilfully violated sections 312(a) and 401 of the 
Act (7 U.S.C. 213(a), 221) and sections 201.49 and 201.55 of the 
regulations (9 CFR 201.49, 201.55). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondents have wilfully violated section 312(a) of the Act, 
supra, and sections 201.71 and 201.73-1 of the regulations (9 CFR 
201.71, 201.73-1). Complainant has recommended that the order 
consented to be issued. The order will be issued. 


ORDER 


Respondents, in connection with their operations subject to the 
Act, shall cease and desist from (1) failing to weigh livestock at 
their true and correct weights as ascertained in accordance with 
the weighing regulations under the Act; (2) failing to issue scale 
tickets showing the true and correct weights of the livestock, the 
name of the buyer of such livestock, and the name or initials of 
the person who weighed such livestock; (3) failing to pay the 
sellers of the livestock on the basis of true and correct weights; 
and (4) failing to operate livestock scales owned or controlled by 
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respondents in accordance with the instructions for weighing 
livestock issued by the Packers and Stockyards Division. 


Respondents shall keep accounts, records, and memoranda 
which correctly disclose the weights of livestock bought or sold in 
their business subject to the Act. 


Respondent Clark Tilghman is suspended as a registrant for a 
period of 14 days. 


Respondents George Botts and Harold S. Evans are suspended 
as registrants for a period of 14 days. However, except with re- 
spect to their operations at Rutherford, Tennessee the suspensions 
of Botts and Evans shall be held in abeyance and not become 
effective unless it is found, after opportunity for a hearing, that 
respondents Botts and Evans have again violated the Act within 
six months from the effective date of this order. 


This order shall become effective on the sixth day after service 
upon respondents. Copies hereof shall be served on the parties. 


(No. 10,996) 


ROLAND W. ROACH v. CLARK COUNTY SALE Co. P&S Docket No. 
3706. Decided January 31, 1967. 


Stockyard not negligent—Escape of animal—Dismissal 


Where title was vested in purchaser of animal being vaccinated at pur- 
chaser’s request by veterinarian who was not an employee of respondent 
stockyard and stockyard not negligent in escape and injury of calf 
during process of vaccination, stockyard not liable for such injury and 
complaint dismissed. Insurance applicable only to consigned livestock 
lost or injured by reason of windstorm, cyclone or tornado. 


Complainant pro se. 
Mr. J. Andy Zenge, Jr., of Canton, Mo., for respondent. 
Mr. Giles H. Penstone, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed January 10, 1966, 
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complainant alleged that on December 10, 1965, he purchased 20 
calves at respondent’s sale barn and arranged for the veterinarian 
at the sale barn to vaccinate the calves; that “during the process 
of vaccinating one of the calves jumped the gate and broke a hind 
leg;” and that complainant had purchased such calf for $115.70. 
Complainant further alleged that he had to have the calf slaughter- 
ed; that he incurred the additional expense of $25.70 in having 
the animal slaughtered; and that the meat had no value. Com- 
plainant also alleged that respondent “has always collected in- 
surance on each animal that came into his barn, but he will not 
pay anything on this calf.” 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in the proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respondent. 
A copy of the investigative report was also served upon complain- 
ant. 


Respondent, on April 19, 1966, filed an answer admitting that 
the complainant purchased 20 calves at respondent’s sale barn 
and admitting that one of the calves, while still in the barn, jump- 
ed a gate and broke one of its legs. Respondent alleged that neither 
he nor any of his employees had been negligent in any way; that 
there was no defect in the facilities furnished; that complainant 
arranged to have the calves vaccinated without respondent’s per- 
mission; and that it was in connection with the process of vacci- 
nation that the animal became frightened, jumped the gate and 
injured itself. Respondent further alleged that he was under no 
obligation to furnish a place for the complainant or the veterinar- 
ian to vaccinate the animals; and that he had not violated any rule 
or regulation or done anything else which would make him liable 
to the complainant. 


An oral hearing was held at Kahoka, Missouri on December 2, 
1966. Mr. G. H. Penstone, of the Office of the General Counsel of 
this Department was the presiding officer. Complainant appeared 
pro se and respondent was represented by counsel, Mr. J. Andy 
Zenge, Jr., of Canton, Missouri. Complainant testified in his own 
behalf and called as witnesses the respondent (Paul Little), Dr. 
C. V. Conger, D.V.M. and Messrs. Dean Koeber, Kenneth Gray, 


Gerald R. Miller and Lyle Schutts. Respondent did not call any 
witnesses. At the conclusion of the hearing, both parties waived 
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the opportunity to file proposed findings and conclusions, and 
briefs. 


FINDINGS OF FACT 


1. Complainant, Roland W. Roach, R.F.D. +1, Kahoka, Missouri, 
is an individual engaged in the business of farming. 


2. Clark County Sale Co. is a proprietorship owned and operated 
by respondent, Paul V. Little, who at all times material herein 
was registered under the Act with the Secretary of Agriculture 
as a market agency to sell livestock in commerce on a commission 
basis. Respondent’s address is Kahoka, Missouri. 


3. On December 10, 1965, at the livestock market known as the 
Clark County Sale Co., a posted stockyard subject to the provi- 
sions of the Act, complainant purchased 20 calves from respondent 
and paid for the animals. Before removing the animals from the 
sale barn, complainant requested the veterinarian working at the 
stockyard to vaccinate the calves. 


4. After being placed in a chute leading to a pen assigned to 
the veterinarian, one of the calves jumped a gate breaking a leg 
in the process. 


5. The veterinarian’s fee for vaccinating livestock at respond- 
ent’s stockyard was customarily paid for by the owner of the 
livestock. The amount of such fee was customarily collected by 
respondent and transmitted by him to the veterinarian. 


6. Respondent carried insurance with the Hartford Fire In- 
surance Company covering livestock lost or injured by reason of a 
windstorm, cyclone of a tornado. 


7. Respondent charged persons consigning cattle to him for 
sale on a commission basis the sum of ten cents per head for 
“insurance.” 


8. A complaint was filed within 90 days of the accrual of the 
alleged cause of action. 


CONCLUSIONS 


Prior to the accident in question, title to the calf and the risk 


of loss had passed to complainant, the purchaser of the animal. 
The calf’s injury did not result from any negligence on the part 
of respondent or of an employee of the respondent. The veteri- 
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narian was not an employee or agent of the respondent. It was 


not established that the accident was attributable to a defect in 
the premises on which respondent conducted his business. 


Respondent charged persons consigning cattle to him for sale 
on a commission basis the sum of ten cents per head for “insur- 
ance.” No charge for insurance was made to purchasers such as 
complainant. Respondent carried insurance covering livestock lost 
or injured by reason of a windstorm, cyclone or a tornado. Com- 
plainant apparently assumed that the insurance charged for by 
respondent covered the type of injury suffered by complainant’s 
calf. There is no evidence that respondent made any representa- 
tions that animals owned by purchasers of livestock at his sale 


barn would be protected against accidents of the type involved 
herein. On the basis of all of the foregoing it is concluded that the 
complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. Copies hereof shall be 
served upon the parties. 


(No. 10,997) 


GARY L. SCHULER v. BILLINGS LIVESTOCK COMMISSION Co., INC. 
P&S Docket No. 3656. Decided January 31, 1967. 


Consignment—Minimum price—Duty of market agency—Stockyard 
services—Unjust practice 


Respondent market agency’s failure, contrary to practice, to inform con- 
signor of practice not to protect minimum price stipulation with respect 
to consigned livestock constitutes unjust practice in furnishing stock- 


yard services and market agency not entitled to selling commissions on 
sales not ratified by consignor. Consignor not entitled to damages on 


sales where he had opportunity to take livestock back but refused to do 
so. 


Mr. Gary L. Beiswanger, of Billings, Mont., for complainant. 
Mr. Paul G. Olsen, of Billings, Mont., for respondent. 
Mr. Robert W. Parker, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. Complainant filed a complaint on Novem- 
ber 26, 1965, alleging that: “Twenty-six head of cattle were con- 
signed to the Billings Livestock Commission Co. for sale at a 
minimum price of $170 per head. These cows were sold and re- 
leased for varying prices below the agreed-on hold price. Billings 
Livestock Commission Co. refused to turn the cattle back to the 


seller.” Complainant further alleges: “The $773.13 claim rep- 
resents a claim of $573.13 actua! loss when the cows were released 
by Billings Livestock Commission Co. and $200 damages in time 


and expenses incurred as a result of their actions.” 


Copies of the complaint and the investigative report, prepared 
by the Packers and Stockyards Division of the Department and 
filed in the proceeding pursuant to section 202.40 of the rules of 
practice (9 CFR 202.40), were served upon the respondent on 
January 18, 1966. A copy of the investigative report was served 
upon the complainant on January 17, 1966. 


Respondent filed an answer on February 3, 1966, in which lia- 


bility to complainant is denied and an oral hearing requested. 
A copy of the answer was served on complainant on February 


11, 1966. 


An oral hearing was held in Billings, Montana, on May 26, 1966. 
Mr. Robert W. Parker, of the Office of the General Counsel of the 
Department, served as presiding officer. Complainant was rep- 


resented by Mr. Gary L. Beiswanger, Attorney at Law, Billings, 


Montana. Respondent was represented by Mr. Paul G. Olsen, At- 
torney at Law, Billings, Montana. Mr. Gary L. Schuler, Mrs. 
Kathryn Schuler, Miss Gertrude E. Gilles, and Mr. Frank Price 


testified as witnesses at the hearing. 


FINDINGS OF FACT 


1. Complainant, Gary L. Schuler, is an individual whose ad- 
dress is Julesburg, Colorado. At the time of the transaction in- 
volved herein, complainant resided at Lovell, Wyoming. 


2. Respondent, Billings Livestock Commission Co., Inc., Bill- 
ings, Montana, a corporation, was at all times material herein a 
market agency registered under the Act with the Secretary of 
Agriculture to sell livestock in commerce on a commission basis. 
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3. The livestock market known as the Billings Livestock Com- 
mission Co., Inc., Billings, Montana, was at all times material 
herein a posted stockyard subject to the provisions of the Act. 


4, On or about October 20, 1965, complainant consigned some 
cattle including 26 cows, to respondent for sale on a commission 
basis at the above-mentioned stockyard. 


5. On or about October 21, 1965, the day complainant’s cattle 
were to be sold, complainant went to respondent’s place of busi- 
ness and discussed the pending sale with respondent’s assistant 
secretary-treasurer, Mr. Frank Price. As Mr. Price knew, this 
was the first time complainant had consigned livestock to respond- 
ent for sale by it on a commission basis. 


6. In reference to the 26 cows in the consignment, Mr. Price 
was advised by complainant that he would like “to put down a 
$170 hold on” the cows, or that he had “a $170 hold on these 
cows.” It was complainant’s intention to instruct respondent not 
to sell the cattle for less than $170 per head. 


7. Mr. Price heard complainant’s statement in reference to a 
$170 “hold” on the cows but made no answer to the statement. 


8. Where consignors at the Billings Livestock Commission Co., 
Inc., stockyard, state they do not want their cattle to be sold for 
less than a certain minimum price, it is the practice of respondent 
to advise such consignors that respondent does not “protect” 
cattle, and that the consignor personally has to “‘bid in” the cattle 
or make arrangements for someone other than respondent to do 
80. 

9. Complainant attended the auction and witnessed the sale of 
his cattle. Complainant did not know that respondent did not 
“protect” cattle as to which the consignor had set a “hold” price. 


10. Twenty-four of complainant’s twenty-six cows were sold 
by the respondent for less than $170 per head. Respondent charged 
a commission of $2.95 per head in connection with the sale of such 


cows. 
11. After the sale, complainant asked that the cows be returned 
to him and was informed by respondent that they had been sold. 
12. Nine of complainant’s cows were purchased by Mr. Loren 
Hill for a total of $1,232. 


13. Within approximately two hours after the sale, Mr. Hill 
was advised by respondent that complainant wanted the cows to 
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be returned to him and Mr. Hill agreed to return them, which 
offer was refused by complainant. 


14. Immediately after complainant asked that the cows be re- 
turned to him, respondent contacted an individual who bought 
some of the other 15 cows which sold for less than $170, and said 
buyer stated that he would not return the cows. 


15. A complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


According to respondent, it is the practice of the Billings Live- 
stock Commission Co., Inc., where a consignor wishes to prevent 
the sale of his cattle to a bidder bidding less than a specific mini- 
mum price, to advise such consignor that respondent does not 
“protect” cattle, and that the consignor personally has “to bid in” 
the cattle or make arrangements for someone other than respond- 
ent to do so. There is no dispute that prior to the sale of the 
twenty-four head in question, complainant did talk to Frank Price, 
respondent’s assistant secretary-treasurer concerning a ‘$170 
hold.” However, the parties gave different accounts concerning 
such conversation. Frank Price contends that complainant stated: 
“T have a $170 hold on these cows.” Mr. Price testified that he 
concluded from such statement that complainant was merely 
telling him for his information that the cattle would be “bid in” 
by complainant (or an agent of complainant) if they could not be 
sold for at least $170. Complainant testified that he told Frank 
Price: “I would like to put down a $170 hold on my cattle.” 


Mr. Price was apparently aware of the fact that complainant 
had never consigned livestock to the respondent before. As noted 


above, it was the practice of the respondent to tell consignors 
that the respondent did not “protect” minimum selling prices; 
and Mr. Price admittedly did not so inform complainant when a 
$170 “hold” price was mentioned. Nor did anyone else advise com- 
plainant in this regard prior to the sale of his animals by respond- 
ent. Under the circumstances, respondent’s failure to explain to 
complainant its practice concerning “hold” prices constituted an 
unjust practice in respect to the furnishing of stockyard services 


which resulted in the sale of 24 of complainant’s cows for less 
than the minimum price per head set by him. Such unjust prac- 
tice was a violation of the Act on the basis of which reparation 
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may be awarded in the amount of the resulting damages to com- 
plainant (7 U.S.C. 208, 209, 210(a)). 


The record shows that twenty-four of complainant’s cows were 
sold for less than $170 per head. Nine of such twenty-four cows 
were purchased by a Mr. Hill; and he was willing to return them 
to complainant; but the latter refused to take them back. Com- 
plainant could have reduced his claim for damages had he accepted 
the return of such cows. While complainant explained that he re- 
fused to take back the nine cows because it would have been too 
expensive to rent a particular pasture for only nine cows; it was 
not shown that it was impracticable to make other arrangements 
concerning such nine cows. Accordingly, complainant cannot 
properly be awarded damages as to such nine cows. There is also 
no evidence concerning complainant’s claim for “damages in time 
and expenses incurred” as a result of respondent’s actions. 


Where, as here, animals are sold by a market agency for less 
than a specified “hold” price, the measure of the consignor’s dam- 
ages is the difference between the market value of the animals at 
the time and place of their sale, and the amount for which such 
animals were sold by the market agency. The compiainant in a 
reparation proceeding under the Act has the burden of establish- 
ing his claim. Van Meter v. Swanson, 22 A.D. 795 (1963). It does 
not appear that the “hold” price was equivalent to the market 
value of the animals. The record does not afford a basis for a 
conclusion that respondent sold the animals for less than the 
prevailing market prices at the time and place of the auétion. 
Under the circumstances, it must be concluded that there is no 
basis in the record for a determination as to the amount of dam- 
ages suffered by complainant in consequence of the sale by re- 
spondent of the cows for less than $170. 


However, complainant will be awarded $44.25, the amount of 
the commission charged by respondent in connection with the sale 
of 15 of the animals. Respondent having engaged in an unjust 
practice in connection with the furnishing of stockyard services 
is not entitled to retain the commission fee charged for the render- 
ing of such stockyard services. H. F. Lindsay v. Walter M. Dunlap 
& Sons, 22 A.D. 46, 50 (1963). As noted above, no award will be 
made concerning the nine cows which complainant refused to take 
back; and the commission charged in connection with the sale of 
such nine cows need not be repaid by respondent. Inasmuch as 
complainant failed to avail himself of the opportunity to take back 
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the animals, he must be deemed to have ratified their sale by re- 
spondent. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant the sum of $44.25 with interest thereon at the rate 
of 6% per annum from November 1, 1965, until paid. Copies 


hereof shall be served upon the parties. 
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(No. 10,998) 


BUSHMAN BROKERAGE, INC. v. JOE BELSON. PACA Docket No. 2- 
164. Decided January 10, 1967. 


Breach of suitable shipping condition—Resale—Damages 


Where complainant breached warranty of suitable shipping condition in 
sale of potatoes accepted by respondent by diversion, respondent en- 
titied to damages based on difference between amount realized on re- 
sale and the contract price plus freight charges to destination and is 
liable to complainant for balance owing. 

Complainant pro se. 

Mr. W. A. Hilgeson, of Forest Park, Ill., for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $1,920 in connection with a transaction involving a truck- 
load of potatoes in interstate commerce. Subsequently, respond- 
ent made payment of $1,670 to complainant in connection with 
this transaction, reducing complainant’s claim to $250. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer thereto 
denying liability to complainant, and requesting damages of 
$163.13 by way of counterclaim. 


Although the amount of damages claimed in the complaint ex- 
ceeds $1,500, the parties waived oral hearing. Accordingly, the 
evidence in the case is submitted under the shortened procedure 
provided in the rules of practice, 7 CFR 47.20. Pursuant to this 
procedure, respondent filed an answering statement and complain- 
ant filed a statement in reply. Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Bushman Brokerage, Inc., is a corporation 
whose eddress is Liberty Street, Rosholt, Wisconsin. At the time 
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of the transaction involved herein, complainant was licensed under 
the act. 


2. Respondent, Joe Belson, is an individual whose address is 
1425 South Western Avenue, Chicago, Illinois. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


3. On January 12, 1966, in the course of interstate commerce, 
complainant sold and shipped to respondent, at Chicago, Hlinois, 
one thousand 50-pound cartons of washed Russet Burbank pota- 
toes, U.S. No. 1 grade, in car ART 31802, at an agreed price of 
$1,920, f.o.b. loading point, Amherst, Wisconsin. 


4. The potatoes in car ART 31802 had been certified as U.S. No. 
1 grade after Federal-State inspection at shipping point on Jan- 
uary 12, 1966. 


5. Car ART 31802 arrived in Chicago at 7 a.m. on January 14, 
1966. Respondent secured Federal inspection of the potatoes con- 
tained therein at 9:05 a.m. that same day. The results of that 
inspection, in relevant part, are as follows: 


“Temperature of Product: Doorway: Top 52°F. Bottom 50°F. 


ck * 


“Quality: ... Grade defects average 4% misshapen, cuts and 
sunburn. 


“Condition: Generally firm. From 3 to 18%, average 10% 
damage by Internal Black Spot. Average 2% damage by 
Fusarium Tuber Rot dry type. No decay. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1... only account condition. 


“Remarks: Inspection and certificate restricted to product 
and lading in upper 3 layers between doors and two stacks 
each side of doorway.” 


6. Respondent, at 10:30 a.m. on January 14, wired complainant 
the results of the Federal inspection made earlier that morning, 
and in various exchanges of telegrams attempted to obtain an 
allowance from complainant, which complainant refused to grant. 
Despite complainant’s refusal to grant the requested allowance, 
respondent accepted the subject potatoes, diverting them to St. 
Louis, Missouri, on January 15, 1966. 
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7. Respondent has paid complainant $1,670 in connection with 
this transaction. 


8. The formal complaint was filed on March 22, 1966, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent accepted the carload of potatoes involved herein 
and thereby became liable to complainant for the f.o.b. contract 
price, less provable damages resulting from any breach of contract 
on the part of respondent. The burden of proving the claimed 
breach and resulting damages, by a preponderance of the evidence, 
rests upon respondent as the moving party. Douglass v. Conn, 
25 A.D. 70 (1966). 


Respondent alleges a breach of the warranty of suitable ship- 
ping condition by complainant in connection with this f.o.b. trans- 
action, in that the potatoes allegedly were abnormally deteriorated 
on arrival at contract destination in Chicago. As proof of his 
allegation, respondent points to the results of the Federal inspec- 
tion made of this load in Chicago on the morning of its arrival on 
January 14, 1966. 


In section 46.43(i) of the regulations, “F.o.b.” is defined as 
meaning that the produce quoted or sold is to be placed free on 
board the boat, car, or other agency of the through land transpor- 
tation at shipping point, in suitable shipping condition (7 CFR 
46.43(i)). “Suitable shipping condition,” in relation to direct 
shipments, means that the commodity, at time of billing, is in a 
condition which, if the shipment is handled under normal trans- 
portation service and conditions, will assure delivery without 
abnormal deterioration at the contract destination agreed upon 
between the parties (7 CFR 46.43(j)). 


In reviewing the circumstances involved herein, we conclude 
that the warranty of suitable shipping condition is applicable to 
this case. We further conclude that the results of the Federal in- 
spection made in Chicago on January 14 are probative of a breach 
of this warranty by complainant. The general measure of damages 
for breach of warranty, where the receiver has accepted the goods, 
is the difference between the value of the goods actually delivered 
at the time and place of delivery to the buyer, and the value the 
goods would have had at that time if they had met contract specifi- 
cations. Peru Orchards Company, Inc. v. Economy Produce Com- 
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pany, 23 A.D. 325 (1964). In the absence of other evidence, we 
may accept the results of a prompt and proper resale as being 
indicative of the value of the potatoes actually delivered, and the 
f.o.b. contract price, plus freight charges to destination, as the 
value of potatoes actually meeting contract requirements. Marion 
County Citrus Co. v. Egan, Fickett & Company, 23 A.D. 1289 
(1964). 


It appears that the resale by respondent was reasonably prompt 
and proper, resulting in proceeds of $1,892.45, plus freight charges 
to resale destination.! Accordingly we accept this figure, $1,892.45, 
as representing the value of the potatoes actually delivered to 
respondent at Chicago. We accept the f.o.b. contract price of 
$1,920, plus freight charges of $135.58, or a total of $2,055.58, 
as the value of potatoes meeting contract requirements. The 
difference between these figures, or $163.13, is the amount of dam- 
ages sustained by respondent as the results of complainant’s 
breach. Subtracting these damages, $163.13, from the f.o.b. con- 
tract price of $1,920, leaves $1,756.87. Deducting the $1,670 
already paid complainant by respondent in connection with this 
transaction, leaves a balance due and owing of $86.87. Respond- 
ent’s failure to pay this sum to complainant is in violation of 
section 2 of the act, for which reparation should be awarded, 
with interest. 


As we have stated earlier, respondent included a counterclaim 
with his answer, claiming $163.13 as damages for complainant’s 
breach. We have concluded that respondent has established the 
breach and resulting damages totaling $163.13 as alleged in his 
answer. As is evident in these conclusions, respondent has been 
given credit for this amount in our computations in connection 
with the reparation awarded in this order. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $86.87, with interest thereon 
at the rate of 6 percent per annum from February 1, 1966, until 
paid. 


Copies of this order shall be served upon the parties. 


1, This sale was made in Chicago, an a delivered basis to St. Louis, with freight charges 
amounting to $197.05. 
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(No. 10,999) 


In re MANDELL, SPECTOR, RUDOLPH Co. PACA Dockets No. 8998 
and 9303. Decided January 12, 1967. 


Stay order vacated—Issuance and suspension of license 


The stay order of July 2, 1965, is vacated and a license under the act shall 
be issued to respondent effective January 25, 1967, and said license and 
any other license held by respondent are suspended effective the same 
date for a period of 90 days. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 


In these proceedings under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued June 22, 1965, prescribing the issuance of a license 
under the act to respondent effective July 6, 1965, and a suspension 
of the license, effective July 6, 1965, for a period of 90 days. 
Respondent filed an appeal of the order of June 22, 1965, in the 
United States Court of Appeals for the Third Circuit and on July 
2, 1965, the order of June 22, 1965, was stayed pending the out- 
come of respondent’s appeal. The Court affirmed the order of 
June 22, 1965, and respondent’s petition for a writ of certiorari 
in the United States Supreme Court was denied January 9, 1967. 
Accordingly, the stay order of July 2, 1965 is hereby vacated, a 
license under the act shall be issued to respondent effective Jan- 
uary 25, 1967, and said license and any other license held by re- 
spondent are suspended effective January 25, 1967, for a period 
of 90 days. 


(No. 11,000) 
REUBEN G. BENZ COMPANY v. WESTERN DISTRIBUTORS and ASSOCI- 
ATED BROKERS, INC. PACA Docket No. 2-84. Decided Janu- 
ary 12, 1967. 


Agent—Duty to collect prior to unloading 


In this proceeding reopened after default upon petition of respondent-agent, 
evidence establishes that contract of sale contained special agreement 
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for agent to collect from respondent-buyer prior to unloading by re- 
spondent-buyer and the liability of agent for damages resulting from 
breach of special agreement is joint and several with that of respond- 
ent-buyer as set forth in the default order of April 18, 1966, awarding 
reparation to complainant. 


Complainant pro se. 
Eggers, Sherrill & Pace, of Wichita Falls, Texas, for respondent Assoc- 
iated Brokers, Inc. 
Miss Daphne M. Anderson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), a default order 
was issued on April 18, 1966, awarding reparation to complainant 
against respondents jointly and severally. Thereafter respondent 
Associated Brokers, Inc.’s motion to reopen after default in the 
filing of an answer was granted, and the order of April 18 was 
vacated with respect to respondent Associated Brokers, Inc. The 
default order of April 18 remained in effect with respect to re- 
spondent Western Distributors, which has not paid the reparation 
awarded therein. 


A copy of the Department’s report of investigation was served 
upon each party. Upon reopening after default respondent, As- 
sociated Brokers, Inc., filed an answer in which it denied having 
any contract with complainant. 


Since the amount of damages claimed as reparation does not 
exceed $1,500, the issues are submitted under the shortened pro- 
cedure provided in the rules of practice (7 CFR 47.20). Pursuant 
to such procedure the complainant and respondent Associated 
Brokers, Inc., submitted further evidence in the form of verified 
statements, and each also filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Reuben George 
Benz and James Fortier Kile, doing business as Reuben G. Benz 
Company, whose address is P. O. Box 1261, Yakima, Washington. 


2. Respondent Associated Brokers, Inc., is a corporation whose 
address is 910 South Pearl Expressway, Dallas, Texas. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 
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3. On or about May 4, 1965, in the course of interstate com- 
merce, complainant by oral contracts sold 200 tray pack cartons 
of Classen Brand, Extra Fancy Winesap apples to Shop-Rite Foods, 
Inc., of Wichita Falls, Texas, and 422 tray pack cartons, composed 
of 174 Classen Brand and 248 Hylandkid Brand, Extra Fancy 
Winesap apples to Western Distributors, of Dallas, Texas, all at 
$3.00 per carton f.o.b. shipping point. 


4. The contracts set forth in Finding of Fact 3 were negotiated 
between Ralph Boehmer, an employee of respondent Associated 
Brokers, Inc., acting as agent for the buyers, and James F. Kile, 
a partner of complainant firm. The said Ralph Boehmer agreed 
that he would collect payment in full from Western Distributors, 
either in currency or by certified check, prior to the unloading of 
Western Distributors’ apples. Western Distributors, through 


Ralph Boehmer, consented to this arrangement as a condition 
precedent to confirmation of the sale by complainant. Complainant 


then made an agreement with Boehmer, Inc., of Wenatchee, 
Washington, whereby Bill Skelton of Boehmer, Inc., would arrange 
for transportation of complainant’s two shipments in the same 
truck as its own shipments of fancy Winesaps destined for Hines 


Produce Company of Dallas, Texas, and Red Delicious apples des- 
tined for Shop-Rite Foods, Inc., of Wichita Falls, Texas. Com- 


plainant and Boehmer, Inc. also agreed at this time that Boehmer, 
Ine. would be invoiced for and would pay for all of the apples 


shipped by complainant. Shipment was to begin as soon as a 
Schafer truck, driven by Ray Clark, became available. 


5. Thereafter, on or about May 4, 1965, complainant issued a 
confirmation of sale regarding these transactions, and sent it by 


air mail to Associated Brokers, Inc. This document listed details 
of the foregoing sales and contained the following: “Special agree- 


ment on above order for Western Distributors, Inc., Dallas, Texas. 
Ralph Boehmer of Associated Brokers, Inc., 910 S. Pearl Express- 


way, Dallas, Texas, has agreed to collect payment in full from 
Western Distributors, Inc. either in the form of currency or 


certified check prior to the unloading of contents described above 
and destined to Dallas, Texas, for Western Distributors, Inc.” 
This document also stated: “Terms: Invoice to be mailed to 


Boehmer Inc. Wenatchee for payment.” 


6. Federal inspection of complainant’s Hylandkid and Classen 
brand apples at Ahtanum and Cowiche, Washington, on May 10, 
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1965, showed that they met the requirements of Washington Extra 
Fancy grade. These apples were shipped on that date, in the 
manner agreed upon between complainant and Boehmer, Inc. 
The latter notified respondent of the shipment and of the numbers, 
sizes, and grades of apples contained in the truck, by wire on 
May 11, 1966. 


7. On or about May 13, 1965, respondent Associated Brokers, 
Inc., received an invoice dated May 11, from complainant, setting 
forth the sale of 422 cartons of Extra Fancy Winesaps to Western 
Distributors, for a total contract price of $1,266 f.o.b., and con- 
taining the notation: “Associated Brokers, Inc., will collect from 
Western Distributors, Inc., by certified check prior to arrival of 


fruit, and remit certified check direct to Reuben G. Benz Com- 
pany.” Respondent thereupon called Boehmer, Inc., which in- 


structed it to disregard the Benz invoice and make payment for 
the Hines Produce Company, and Shop-Rite Foods, Inc., and the 


Western Distributors fruit directly to Boehmer, Inc. These in- 


structions were confirmed by wire to respondent from Boehmer, 
Inc., dated May 14, 1965. 


8. Complainant’s apples were delivered to Shop-Rite Foods, Inc., 
and to Western Distributors. Complainant has received payment 


for the Shop-Rite Foods, Inc., load, but has received no part of 
the contract price of $1,266 which is due in respect of the Western 
Distributors load. Boehmer, Inc. credited Western Distributors 


with payment of $874.80 as freight at 90 cents per box on the 
entire truckload of 972 boxes shipped on May 10, 1966, via 
Schafer truck. 

9. The formal complaint was filed on January 6, 1966, which 


was within 9 months after accrual of the alleged cause of action 
herein. 


CONCLUSIONS 


Complainant bases its claim for damages against respondent 


Associated Brokers, Inc., upon the failure of respondent’s manager 
Ralph Boehmer, to carry out the terms of the “special agreement,” 


which is set forth in full in our Finding of Fact No. 5. Respondent 
denies that any such agreement was made, and in fact denies 


that it ever had any dealings or communications with complainant, 
although it admits that Ralph Boehmer was its employee at the 
time that the alleged events took place. 
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We are unable to give any credence to respondent’s denial that 


it ever had any dealings with complainant. Respondent’s tele- 


phone bills show that on May 3, 1965, a call was placed from re- 
spondent’s office phone to Washington No. 509-GL2-9088, which 
respondent admits is the residence phone number of James F. 


Kile, a partner of complainant. Respondent denies that this call 
was placed by any person in its organization, and Ralph Boehmer 


in his affidavit denies that he made any inquiries of complainant 
on May 8 or 4, 1966. On the other hand, complainant’s testimony 
and complainant’s telephone bills show that calls to respondent’s 


Office were made from complainant’s office on May 4 and May 11, 


1965, and Ruth Turner, complainant’s bookkeeper, states in her 
affidavit that she conversed with Mr. Boehmer on May 4, before 
turning the call over to Mr. Kile. We consider that this evidence, 


together with the confirmation of sale and invoice which were 


issued by complainant, are sufficient to establish that respondent, 
through its employee Ralph Boehmer, did bind itself to the terms 
of the special agreement as set forth in our Finding of Fact No. 5. 


The special agreement imposed a duty upon respondent to col- 


lect payment from Western Distributors, prior to the unloading 
of the shipment, and it is clear that this duty was breached. The 


fact that respondent received other instructions from Boehmer, 
Inc., did not alter respondent’s duty to complainant under the 


special agreement. The special agreement between respondent 


and complainant as set forth in Finding of Fact No. 5 was not 
inconsistent with nor contradicted by such instructions from 
Boehmer, Inc., and in any event, Boehmer, Inc., had no authority 
to negate the terms of the special agreement. Complainant alleges 
that respondent did receive a partial payment from Western Dis- 
tributors, but we do not think the evidence supports this conten- 
tion. 

Respondent’s failure, without reasonable cause, to perform its 
duty to complainant in connection with this transaction involving 


the shipment of apples to Western Distributors, is in violation of 
section 2 of the act, for which complainant should be awarded 
reparation in the amount of $1,266, plus interest. This liability 


is joint and several with that of respondent Western Distributors, 
as set forth in the order of April 18, 1966. Of course, payment 


of the total amount of $1,266, with interest, to complainant wil] 
discharge its claim. 
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ORDER 


Within 30 days from the date of this order, respondent Associ- 


ated Brokers, Inc. shall pay to complainant, as reparation, $1,266, 
with interest thereon at the rate of 6 percent per annum, from 


June 1, 1965, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 11,001) 


DEARDORFF-JACKSON COMPANY ¥v. CAPITAL CITY BROKERAGE CO. 


PACA Docket No. 2-215. Decided January 18, 1967. 


Partnership—Liability—Jurisdiction 


Where evidence establishes that respondent partnership was in existence 


at time of transaction involved, members of such partnership are jointly 
and severally liable to complainant for contract price less brokerage 
and freight charges as agreed upon. Secretary has no jurisdiction on 
cross-claim by one partner against another based on indemnification 
clause in partnership dissolution agreement. 


Complainant pro se. 


Osorio and Palmer, of Austin, Texas, for Arthur Joe Joseph. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C, 499a et seq.). 


A timely complaint was filed in which complainant seeks an award 


of reparation of $3,345.41 against respondent in connection with 
a transaction involving a carload of potatoes in interstate com- 
merce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. A copy of the formal com- 
plaint and a copy of the report of investigation were served upon 
each of respondent partners. Respondent partner Arthur Joe 


Joseph filed an answer, denying liability to complainant on the 
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ground that he (Joseph) was not a member of respondent part- 
nership at the time of the transaction involved herein. Respondent 
partner Metz Otto Eilers did not file an answer. 


Although the amount of damages claimed in the formal com- 
plaint exceeds $1,500, the parties waived oral hearing. Accord- 
ingly, the evidence is submitted under the shortened procedure 
provided in section 47.20 of the rules of practice (7 CFR 47.20). 
Pursuant to such procedure, complainant and respondent partner 
Arthur Joe Joseph, respectively, were given the opportunity to 
file an opening and an answering statement, but neither did so. 
No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Deardorff-Jackson Company, is a corporation 
whose address is P. O. Box 1188, Oxnard, California. 


2. Respondent is a partnership composed of Metz Otto Eilers 
and Arthur Joe Joseph, doing business as Capital City Brokerage 
Co., whose address is P. O. Box 4193, Austin, Texas. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


3. On July 14, 1965, in the course of interstate commerce, com- 
plainant, acting through respondent as broker, sold to Lemmond 
Produce, Hugo, Oklahoma, and to Guggenheim Goldsmith, Austin, 
Texas, under a pool arrangement, one carload, or 480 100-pound 
sacks, of Russet Burbank potatoes, then contained in rolling “car 
MDT 9424, at an agreed price of $8.30 per sack, delivered, re- 
spectively, at Hugo, Oklahoma, and Austin, Texas. The contract 
provided for the receipt, by each of these buyers, of one-half the 
load, or 240 sacks, with complainant agreeing to pay brokerage 
of 10¢ per sack. 


4. A memorandum setting forth these terms of the contract 
was issued by respondent on the date of sale, July 14, 1965. The 
memorandum was signed “Metz O. Eilers.” 


5. Car MDT 9424 had been billed out of Wasco, California, on 
July 13, 1965. The shipment had been certified, after Federal- 
State inspection on July 12, as being U.S. No. 1 grade, 2” mini- 
mum, with no soft rot. 


6. Subsequent to the transaction of July 14, 1965, respondent 
took possession of the potatoes contained in car MDT 9424 and 
agreed to pay complainant the delivered contract price of $3,984 
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originally due from the pool car buyers. It was agreed that re- 
spondent was to receive, as credit, brokerage and freight charges 
of $638.59, leaving a balance due complainant of $3,345.41. 


7. Complainant has received no payment in connection with this 
transaction. 


8. The formal complaint was filed on February 25, 1966, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The formal complaint in this case was filed against Capital City 
Brokerage Co., which is alleged to be a partnership composed of 
Metz Otto Eilers and Arthur Joe Joseph. Copies of the formal 
complaint were served upon Capital City Brokerage Co., Hilers, 
and Joseph. No answer was filed by or on behalf of the alleged 
partnership, Capital City Brokerage Co., or by Eilers. Joseph, 
however, filed an answer in his own behalf, wherein he denied 
liability to complainant on the ground that he was not a partner 
in Capital City Brokerage Co. at the time of the transaction in- 
volved herein, and had had no knowledge of, and had taken no part 
in, the subject transaction, either directly or by or through any 
agent or representative. 


Complainant, in the verified formal complaint filed on February 
25, 1966, and which is part of the evidence in this proceeding, 7 
CFR 47.20(a), alleges, on information and belief, that respondent 
was a partnership composed of Metz Otto Eilers and Arthur Joe 
Joseph, doing business as Capital City Brokerage Co. In this con- 
nection Eilers and Joseph admittedly were licensed as a partner- 
ship, Capital City Brokerage Co., on October 2, 1964. Both Eilers 
and Joseph, however, submit their respective affidavits in evidence 
as exhibits attached to and forming a part of Joseph’s answer. 
In each the affiant states that the partnership was dissolved on 
March 1, 1965. These statements are contrary to Exhibit No. 7 
contained in the supplemental report of investigation, the same 
being a document signed by Eilers and Joseph on December 6, 
1965, agreeing to dissolve their partnership known as Capital 
City Brokerage Co. In connection with a license issued him on 
January 19, 1966, to do business as an individual, Eilers stated 
that he had been doing business as an individual, since December 
13, 1965, succeeding the partnership of Capital City Brokerage Co. 


In view of the evidence before us, we conclude that Joseph 
was a partner in Capital City Brokerage Co. at the time of the 
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transaction involved herein. We further conclude that Joseph’s 
plea that he is not a proper party-respondent in this case, as set 
forth in substance in his answer, is without merit. 


Respondent’s failure to pay complainant the balance of $3,345.41 
due in connection with this transaction is in violation of section 
2 of the act (7 U.S.C. 499b), for which damages should be award- 
ed, with interest. In view of the controversy herein, we think it 
is appropriate to say that Joseph and Eilers, doing business as 
Capital City Brokerage Co., are jointly and severally liable to 
complainant for the reparation awarded herein. Of course, the 
payment to complainant of a total of $3,345.41, with interest, 
will discharge its claim. 


Joseph in his answer has asked that he be allowed damages 
against Eilers as a cross-claim, in the event we find that he 
(Joseph) is liable to complainant in connection with the trans- 
action involved herein. While we have found such liability on the 
part of Joseph as a member of the partnership, we cannot award 
reparation on his cross-claim against Eilers based upon a promise 
of indemnification by the latter incorporated in the dissolution 
agreement, since such is not within the authority of the Secretary 
under this act. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,345.41, with interest there- 
on at the rate of 6 percent per annum from August 1, 1965, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 11,002) 


EDWARD G. HIRN v. BIG MO BROKERAGE. PACA Docket No. 2-191. 
Decided January 20, 1967. 


Contract—Evidence—Acceptance—Liability 


Where respondent issued a check as partial payment of invoice received 
from complainant for shipment of watermelons accepted by respondent, 
contract established and respondent liable to complainant for balance 
of purchase price. 
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Lubin & Samuels, of St. Petersburg, Fla., for complainant. 
Respondent pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $381.80 in connection 
with a transaction involving a shipment of watermelons in inter- 
state commerce. 


A copy of the complaint, together with a copy of the Depart- 
ment’s report of investigation, was served upon respondent. A 
copy of the report of investigation was also served upon complain- 
ant. Respondent filed an answer, specifically denying the trans- 
action and denying that she had any business dealings of any kind 
with the complainant. Since the amount involved herein does not 
exceed $1,500, the issues were submitted in accordance with the 
shortened procedure provided in the Rules of Practice (7 CFR 
47.20). Pursuant to such procedure, complainant filed an opening 
statement. However, no answering statement was filed by respond- 
ent. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Edward G. Hirn, whose address 
is 6510 1st Avenue South, St. Petersburg, Florida. 


2. Respondent is an individual, Mathilde Mobarak, doing busi- 
ness as Big Mo Brokerage, whose address is P. O. Box 462, Winter 
Garden, Florida. At the time of the transaction involved herein, 
respondent was licensed under the Act. 


8. On or about July 21, 1965, contemplating shipment in inter- 
state commerce, complainant by oral contract sold to respondent 
a truckload of Charleston Gray watermelons consisting of 38,180 
pounds, at an agreed price of $1.00 per cwt., for a total invoice 
price of $381.80, f.o.b. shipping point. 


4. On July 21, 1965, one Jack Hudson shipped by truck for 
complainant from Allendale, South Carolina, to respondent at 
Winter Garden, Florida, a load of watermelons pursuant to the 
contract referred to in Finding of Fact 3. 
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5. Upon arrival of the shipment at destination, respondent ac- 
cepted the melons in compliance with the contract. Complainant 
has credited respondent with a payment of $95.45, leaving a bal- 
ance due and unpaid of $286.35. 


6. The formal complaint was filed on March 14, 1966, which was 
within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Respondent’s denial in her answer that she purchased the 
watermelons from complainant or had any business dealings with 
him is not supported by other evidence of record. On November 
11, 1965, respondent issued a check in the amount of $267.75, made 
payable to complainant and Jack Hudson, in connection with the 
watermelons. Although this amount is credited to respondent on 
complainant’s invoice attached to the complaint, the evidence 
shows that the check was returned to complainant by the bank 
for insufficient funds in respondent’s account. Respondent never 
questioned the invoice sent to her by complainant, and it appears 
that the check was given in “partial payment” of such invoice. 
By showing complainant and Jack Hudson as joint payees on the 
check, respondent clearly accepted and acknowledged her obligation 
and indebtedness to complainant. On January 12, 1966, respond- 
ent issued a second check in the amount of $95.45 made payable 
only to Jack Hudson, which check was paid by the bank on Janu- 
ary 14, 1966. Further, in her answer, respondent apparently_ac- 
knowledges an additional amount is due complainant and/or Jack 
Hudson. 


On the basis of the evidence, we conclude that respondent’s 
failure to pay complainant the purchase price for the watermelons 
in question was and is in violation of Section 2 of the Act. Com- 
plainant has credited respondent’s account in the amount of $95.45. 
Deducting this amount from the $381.80 purchase price leaves a 
balance due and owing from respondent to complainant of $286.35. 
Complainant should be awarded reparation in this amount, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $286.35, with interest thereon at 
the rate of 6 percent per annum from August 1, 1965, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 11,003) 


HYBELS’ PRODUCE COMPANY, INC. v. PRE-PARED FOODS CORP. 
PACA Docket No. 2-227. Decided January 24, 1967. 


Acceptance—Warranty not established—Setoff disallowed— 
Liability 


Where respondent accepted potatoes and failed to establish warranty, breach 
thereof or any damages resulting therefrom, it is liable for purchase 
price. Respondent’s claim for setoff disallowed as claim untimely. 


Complainant and respondent pro se. 
Mr. James E. Horton, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the sum of $1,183.50 in connection 
with transactions involving three shipments of potatoes in inter- 
state commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of the 
report of investigation was also served upon complainant. Re- 
spondent filed an answer to the complaint. 


Since the amount involved does not exceed $1,500, the evidence 
was submitted in accordance with the shortened procedure pro- 
vided in the rules of practice. Pursuant to such procedure, com- 
plainant filed an opening statement and respondent filed an answer- 
ing statement. Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Hybels’ Produce Company, Inc., is a corpora- 
tion whose address is 253-257 South Pitcher Street, Kalamazoo, 
Michigan. 


2. Respondent, Pre-Pared Foods Corp., is a corporation whose 
address is 1515 Fulford Street, Kalamazoo, Michigan. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 
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3. On or about April 12, 13, and 16, 1966, in the course of inter- 
state commerce, complainant, by oral contracts, sold to respond- 


ent three lots totaling 526 sacks of potatoes at $2.25 per sack. 


4. Also on or about April 12, 13, and 16, 1966, complainant 
tendered to respondent three lots of potatoes, totalling 526 sacks, 


which had been received from the State of Minnesota. Respondent 
accepted delivery of the potatoes. 


5. Respondent sent complainant a check for $130.00 on April 28, 
1966, representing the difference between $1,183.50, the invoice 
prices of the three lots of potatoes, and certain claims which re- 


spondent asserted against complainant. Complainant refused the 
check. 


6. Respondent obtained a Federal inspection of 451 100-pound 
sacks of potatoes on May 23, 1966, at respondent’s warehouse. 
Such potatoes, at that time failed to grade U.S. No. 1. The re- 
port reads, in part, as follows: 


“Condition: Generally fairly firm. Stock generally shows 
sprouts from 14% to 114 inches, average 30% over 34. inches 
in length. Bacterial Soft Rot and Wet Type Fusarium Rot 
ranges from 4 to 6%, average 5%.” 


7. The formal complaint was filed on June 6, 1966, which was 
within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Respondent unloaded the three lots of potatoes at its place of 
business, and therefore must be held to have accepted them [7 
CFR 46.2(dd) (1)]. Having accepted the potatoes, respondent is 
liable to complainant for the agreed purchase prices thereof, less 
any proven damages sustained by respondent as a result of breach 
of contract by complainant. P. Tavilla Co., Inc. v. Pangler, Inc., 
25 A.D. 842. 


At one point, respondent admitted owing complainant $130.00 
and sent complainant a check for that amount in April 1966, which 
complainant refused to accept. The amount of that check repre- 
sented the full invoice prices of the three lots of potatoes here 
involved, less deductions of $1,053.50 which respondent claimed 
were due it from complainant in connection with other transac- 
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tions. Respondent now denies any liability to complainant, con- 
tending that the potatoes failed to meet contract requirements. 
First, respondent claims it bought Dakota Red potatoes but that 
complainant delivered Minnesota potatoes. Assuming respondent 
is correct and there was a breach as to State of origin of the 
potatoes delivered, respondent is not entitled to relief because 
there is no showing respondent was damaged thereby. Respondent 
has not shown the difference in value, if any, between Dakota Red 
and Minnesota potatoes. Second, respondent claims complainant 
warranted the potatoes had not been water soaked or frozen, and 
that the potatoes delivered had been frozen. Respondent has not 
sustained its burden of proving either the warranty or a breach 
thereof. Assuming that the potatoes inspected on May 23, 1966, 
were a portion of the potatoes delivered to respondent under the 
contracts in question, that inspection is not indicative of the 
condition of the potatoes when they were received by respondent 
around the middle of April, more than a month prior to the date 
of inspection. Furthermore, even if the warranty and breach were 
proved, there is no proof of the amount of damages sustained. 


Respondent’s claim against complainant for $1,053.50 is based 
on an $85 storage bill on some onions and a loss of $968.50 on a 
Florida potato growing venture in May, June, and July 1965. Not 
only is there insufficient proof to enable us to rule on the merits 
of these claims, but the Florida venture appears to be a matter 
over which we have no jurisdiction because no complaint was 
filed within nine months after the cause of action accrued. 7 
U.S.C. 499f. We conclude that respondent’s failure to pay complain- 
ant $1,183.50 for the three lots of potatoes is in violation of section 
2 of the act. Reparation in that amount, with interest, should 
be awarded to complainant against respondent. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,183.50, with interest thereon 


at the rate of 6 percent per annum from May 1, 1966, until paid. 


Copies of this order shall be served upon the parties. 
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ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—MOTION OF PARTIES 


(No. 11,004) 


CARL JOSEPH MAGGIO, INC. v. L. A. HOOGE Co. PACA Docket No. 
2-344. Order issued January 6, 1967. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 11,005) 


M. J. DUER & Co., INC. v. D. CARBONELLA AND SONS, INC. PACA 
Docket No. 2-168. Order issued January 24, 1967. 


REPARATION AWARDED—ADMISSION OF LIABILITY 


(No. 11,006) 


BENNY MANDELL PRODUCE, INC. v. C. J. GOODSELL. PACA Docket 
No. 2-332. Reparation of $1,102.60 with 6 percent interest 
from July 1, 1966, awarded complainant against respondent 


in order issued January 20, 1967. 


REPARATION AWARDED—DEFAULT ORDER 


(No, 11,007) 


NICHOLAS J. ZERILLO, INC. v. THEODORE SPAGNUOLO. PACA 
Docket No. 2-372. Reparation of $306.25 with 6 percent in- 
terest from May 1, 1966, awarded complainant against re- 


spondent in order issued January 5, 1967. 


(No. 11,008) 


SELNEs POTATO Co. v. LEE Morris. PACA Docket No. 2-366. 


Reparation of $840 with 6 percent interest from February 


1, 1966, awarded complainant against respondent in order 
issued January 9, 1967. 
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(No. 11,009) 


VAUGHN-GRIFFIN PACKING COMPANY v. R. & A. SALES DISTRIBU- 
Tors. PACA Docket No. 2-367. Reparation of $1,119.83 with 


6 percent interest from January 1, 1966, awarded complain- 
ant against respondent in order issued January 9, 1967. 


(No. 11,010) 


CAPERS ISLAND FARM, INC. v. HORNE PRODUCE Co. PACA Docket 
No. 2-376. Reparation of $2,049.10 with 6 percent interest 


from July 1, 1966, awarded complainant against respondent 
in order issued January 16, 1967. 


(No. 11,011) 


FROZEN INSTITUTIONAL SALES COMPANY v. ADIRONDACK FISH & 


FROZEN Foops Co. PACA Docket No. 2-377. Reparation of 
$2,334.93 with 6 percent interest from January 1, 1966, 
awarded complainant against respondent in order issued 


January 16, 1967. 


(No. 11,012) 

KENNETH HEDER PRODUCE Co. v. VIKING POTATO COMPANY. PACA 
Docket No. 2-340. Reparation of $14,862 with 6 percent in- 
terest from March 1, 1966, awarded complainant against 
respondent in order issued January 16, 1967. 


(No. 11,013) 


R. W. ULRICH & SON v. BILL THoMPSON. PACA Docket No. 2-378. 


Reparation of $1,455.30 with 6 percent interest from April 
1, 1966, awarded complainant against respondent in order 


issued January 16, 1967. 


(No. 11,014) 
DE VITA FRUIT Co. v. JACK WELCH & Co. INC. PACA Docket No. 
2-382. Reparation of $867.75 with 6 percent interest from 


May 1, 1966, awarded complainant against respondent in 
order issued January 20, 1967. 
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(No. 11,015) 


FLOYD DAHN FRUuITS, INC. v. S. P. PRODUCE Co. PACA Docket No. 
2-383. Reparation of $2,370.65 with 6 percent interest from 


March 1, 1966, awarded complainant against respondent in 
order issued January 20, 1967. 


(No. 11,016) 


VALLEY FRUIT AND VEGETABLE Co. INC. v. JUHL & SON PRODUCE 
Co. PACA Docket No. 2-381. Reparation of $1,157.50 with 
6 percent interest from March 1, 1966, awarded complainant 
against respondent in order issued January 20, 1967. 


(No. 11,017) 


S & H PACKING Co. INc. v. A. M. WHITE. PACA Docket No. 2- 
380. Reparation of $14,805.34 with 6 percent interest from 
April 1, 1966, awarded complainant against respondent in 
order issued January 23, 1967. 


(No. 11,018) 


KERMIT JONES & SON PRODUCE Co. v. NORTH FLORIDA PRODUCE 
Co. PACA Docket No. 2-388. Reparation of $1,491 with 6 
percent interest from July 1, 1966, awarded complainant 
against respondent in order issued January 24, 1967. 


(No. 11,019) 


JOE MCNAIR v. NORTH FLORIDA PRODUCE Co. PACA Docket No. 
2-386. Reparation of $478.75 with 6 percent interest from 
July 1, 1966, awarded complainant against respondent in 
order issued January 24, 1967. 


(No. 11,020) 


ROYAL PACKING Co. v. TEXAS SpupDs, INC. PACA Docket No. 
2-379. Reparation of $291.40 with 6 percent interest from 
February 1, 1966, awarded complainant against respondent 
in order issued January 24, 1967. 
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(No. 11,021) 


SMELTZER ORCHARD COMPANY v. MARK BERNSTEIN COMPANY, 
Inc. PACA Docket No. 2-390. Reparation of $16,910.10 


with 6 percent interest from November 1, 1965, awarded 
complainant against respondent in order issued January 24, 
1967. 


(No. 11,022) 


FARMERS POTATO DISTRIBUTING Co. INC. v. DRENNON FOOD PROD- 
UCTS COMPANY. PACA Docket No. 2-397. Reparation of 
$2,350 with 6 percent interest from August 1, 1965, awarded 


complainant against respondent in order issued January 31, 
1967. 


(No. 11,023) 


THE FINLEY COMPANY, INC. v. KING PICKLE Co. INc. PACA 
Docket No. 2-395. Reparation of $10,500 with 6 percent in- 


terest from May 1, 1966, awarded complainant against re- 
spondent in order issued January 31, 1967. 


(No. 11,024) 


ISADORE RAPASADI & SONs v. ELIAS Ruiz & Co. PACA Docket No. 
2-394. Reparation of $6,292 with 6 percent interest from 
March 1, 1966, awarded complainant against respondent 
in order issued January 31, 1967. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 11,025) 


MARTIN FRUuIT Co., INC. v. JOHN SLAVICH, JR., INC. PACA Docket 
No. 9815. Order issued January 6, 1967. 
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